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THE FUNCTION OF THE COURTS IN ENFORCING 
THE WISCONSIN CIVIL SERVICE LAW 


The system of selecting public servants according to fitness 
as administered in the United States, under so-called civil serv- 
ice laws, involves action by the courts to a far greater degree 
than in other common law jurisdictions... In Great Britain and 
the British dominions and dependencies the system of competi- 
tive examinations conducted by a special examining board, is 
widely in use; but the statutes or orders in council on which it is 
based allow the administrative authorities so complete a free- 
dom that the only non-administrative control is parliamentary, 
not curial. The duties of these civil service commissions (some- 
times called public service commissions) generally are only those 
of classifying positions, conducting examinations and preparing 
lists of eligibles for appointment. They do not make appoint- 
ments or removals,? nor do they certify the correctness of pay- 
rolls—powers exercised by many commissions in the United 
States. In Canada and elsewhere the grading of positions by duties 
and salaries has been carried out more thoroly than in any jurisdic- 
tion of the United States.® 





1We need not consider the methods of applying the merit system followed in 
countries of Roman law background, as the existence there of a separate system of 
administrative organization with (roughly speaking) executive, legislative and judi- 
cial powers (action, délibération, juridiction), makes their situation very different 
from that of a common law jurisdiction. 

But see Stockwell v. Ryder, 4 C L R (Australia) 469 (1906), arising under 
Queensland Public Service Act, 1896, which makes investigation by the Public 
Service Board prerequisite to removal by the administrative chief (appointing 
officer). 

*See particularly Tenth Annual Report (1918) of the Civil Service Commis- 
sion of Canada. This grading is now required by the New York Civil Service Act 
(Art. 3) and was proposed in the Dahl bill, 394 A, defeated at the last session in 
Wisconsin. (But see Rule XV, sections 8 and 9, of the Wisconsin State Civil 
Service Commission and 10 Op. Att. Gen. of Wis. 426 (1921).) It is also one of the 
purposes of the Classification Act of 1923, approved by the President March 4, 
1923, discussed in New Republic, Vol. 35, p. 256, Aug. 1, 1923. See also the pro- 
gram of the newly organized Bureau of Public Personnel Administration, Institute 
of Government Research, Washington, D. C. 
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There are no judicial decisions in Great Britain; and none of the 
general civil service laws of the Dominion or of its provinces has been 
interpreted by the higher Canadian courts.* 

Under Australian general statutes a few cases have arisen. 
The provision of the New South Wales Civil Service Act, 1884, 
that removal by the administrative chief of a civil servant was 
valid only if for cause established upon a hearing was enforced 
by the courts® until it was repealed by the Public Service Act, 
1895. Also there has been a very limited judicial enforcement 
of other provisions of Australian acts.° 

An examination of law reports in our own country shows 
that the courts have likewise rarely enforced the United States 
civil service law. But in the states, notably in New York State,’ 
the courts have played an important role in carrying out the 
legislative will, manifested in constitutions* and statutes pre- 
scribing the merit system. 

The selection of public servants by means of a test of their 
fitness may be made by their administrative superiors, as is the 
case generally (where there is any real test of fitness) in juris- 
dictions where no Civil Service Commission exists. The alterna- 
tive method, followed for the greater part by most of the pro- 
gressive states and the larger cities of the United States, is a 
preliminary (or occasionally a final) selection of the appointee 
by an independent® authority, generally called a Civil Service 





‘A particular statute restricting removal was enforced by the court, however, 
in Chesley v. Council of Lunenberg, 50 N. S. 85 (1916); while in Gallagher v. 
Armstrong, 3 Alberta L R 443 (1911), the court went so far as to hold without 
reliance on express terms of any statute, that removal of a high municipal officer 
was invalid without giving him a hearing. This decision seems contrary in 
spirit to several other Canadian decisions such as Hammond v. McLay, 28 UC Q 
B 463 (1870), and Roy v. Grandmére, 54 (Quebec) C S 21 (1918). 

5Stuart v. Gould, 16 N. S. W. 132 (1895); Young v. Adams, L R [1898] A C 469. 
And see Young v. Waller, L R [1898] A C 661. 

*Arising under the Commonwealth Public Service Act, 1902-15, are Williamson 
v. Commonwealth, 5 C L R 174 (1907), and King v. Board of Appeal, 22 C LR 
183 (1916). In the former the court allowed recovery of damages but not rein- 
statement when the removal had been illegal. In the latter it issued a mandamus 
requiring the Board of Appeal (which reviewed removals and reductions) to per- 
mit counsel to appear on behalf of the employee concerned. 

'The Wisconsin state civil service law closely resembles the New York law. 
See State ex rel Buell v. Frear, 146 Wis. 291 (1911). 

*New York, Art. 5, Sec. 9 (1894); Ohio, Art. 15, Sec. 10, (1912); Colorado, 
Art. 12, Sec. 13 (1918). 

‘Its independence is not complete of course, the Commission being in various 
ways dependent on the chief executive, and, in conducting litigation, on the legal 
officer, of the state or municipality. Practically, this often 1 its freed 
of action in dealing with the officers and employees of these two government de 
partments. In Wisconsin all positions filled by the Governor are in the “unclassi- 
fled service” and so not subject to the civil service law. Stat. Sec. 16.07 (2) (b). 
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Commission. The control of the personnel of the public service 
by this body has been secured in several states, including Wis- 
consin, by means of a statutory requirement that payrolls be 
certified to be in conformity with the civil service act, by the 
Commission, before they may be honored by the disbursing of- 
ficer. Thus a person appointed or promoted in violation of the 
act is unable to get his pay. As to the Commission’s control of 
dismissals or reductions, jurisdictions differ greatly. In Wiscon- 
sin’® and generally in the north-eastern states the Commission is 
not concerned with them. (Likewise, the United States Com- 
mission has nothing to do with these matters.) But in most 
states and cities west of the Alleghenies removals from positions 
classified as subject to examination require the consent of the 
Commission, which forms a sort of court of original or appellate 
jurisdiction for the trial of civil servants for misconduct or in- 
competence. 


Tue Unitep States Crvit Service Act 


The authority of the United States Civil Service Commission, 
tho created by statute, is derived largely from the President, who 
has in this and other respects far greater administrative power™ 
than has the Governor of any state. The supervisory power of the 
President is almost unlimited, while that of the courts is in practice 
negligible, there being little possibility of litigation because of the 
unity of administrative control, and little dispositon of the part 
of the courts to review action by the President and his hierarchical 
subordinates. Thus, in substance, the federal situation is interme- 
diate between that of British jurisdictions and that of American 
states. 

In time origin also, the federal law is intermediate. The merit 
system was well established in England and had already been put 
into operation by statutes of the Dominion of Canada and of the Pro- 
vince of Quebec when the first intimation of the merit principle ap- 
peared in the statutes of the United States. Act of March 3, 1871, 
c. 114, 16 Stat. 495, 514. The merit principle, then and often still 
popularly called by the nondescript name of “civil service,” tho en- 
dorsed by both the Republican and the Democratic platforms of 1872, 





This is true of the state commission. The Milwaukee County and the Mil- 
waukee (city) commissions have a supervisory power over dismissals. See Stat. 
16.38 and 16.68. 
4Goodnow: Principles of Administrative Law in the United States, 106. 
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was hardly given a trial, for Congress starved the Commission of ap- 
propriations. But civil service reform remained a political issue and 
at length permanently prevailed by the Act of Jan. 16, 1883, c. 
27, 22 Stat. 403, which authorized the appointment of a Commission 
of three members not all of one political party whose duties were in 
general “to aid the President” in establishing and maintaining the 
merit system. The first state commissions were established in New 
York the same year and in Massachusetts in 1884. 


It would be valueless to review here the several cases involving 
the federal statute and its amendments. It suffices to say that the 
federal courts have never interfered in any way with activities of 


the civil service commission and rarely with the administration by 
other officers of the statute or the rules made to carry it out; at first 
because they considered themselves powerless to do so, but in the 
more recent cases because they considered the plaintiff not entitled 
to relief in each particular instance. All of the few civil cases in- 
volving the statute concern dismissals,’* a matter formerly for the 
most part regulated by rules (executive orders), now by the Act of 
August 24, 1912, c. 389, sec. 6, 37 Stat. 539, 555. From the later 
decisions it is clear that the courts would today give relief in an ap- 
propriate case.** The statute, indeed is so explicit** that the courts 





“Only in the following cases, in which recovery of damages was allowed for 
an illegal dismissal, have courts granted relief: Lellman v. U. S., 37 Ct. Cls. 128 
(1902); U. S. v. Wickersham, 201 U. S. 390 (1906); Beuhring v. U. S., 45 Ct. Cls. 
404 (1910) (but these may all go on the ground that the removal was by one 
having no authority to remove). Recovery of damages was allowed under an 
analogous statute relating to the military service in Perkins v. U. S., 20 Ct. Cls. 
438; 116 U. S. 482 (1896). 


Recovery was denied in the following cases only on the ground that the 
plaintiff had not in the particular case shown he was entitled to relief: U. S. 
ex rel. Newcomer v. Postmaster, 221 Fed. 687 (1915); Burnap v. U. S., 53 Ct. Cls. 
605; 252 U. S. 512, 520 (1920); U. S. ex rel Arant v. Lane, 249 U. S. 367 (1919); 
Arant v. U. S., 55 Ct. Cls. 327 (1920); Nicholas v. U. S., 53 Ct. Cls. 463; 55 Ct. Cls. 
188; 257 U. S. 71 (1921); Norris v. U. S., 55 Ct. Cls. 208; 257 U. S. 77 (1921). The 
last four of these cases deny damages or mandamus for reinstatement because 
the plaintiff had unduly delayed asserting his rights. 


“The statute provides that “no person in the classified service of the United 
States shall be removed therefrom except for such cause as will promote the effi- 
ciency of said service and for reasons given in writing,” and he shall “be al- 
lowed a reasonable time for personally answering the same in writing.” It seems 
clear from analogous state cases and from the dicta of the federal courts that 
they would insist that at least the procedural provisions of the statute be complied 
with. That they would look into the adequacy of the cause alleged is doubtful; 
that they would examine the sufficiency of the proof of the cause is extremely un- 
likely. The extent of court review in removal cases will be considered later. 
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could not fail to enforce it except on the ground of unconstitutional- 
ity.?° 


THE FUNCTIONS OF THE STATE COMMISSIONS 


Turning now to the public service of the several states, we find 
the commissions are generally entrusted with greater power than has 
the national body, and the courts exercise a more important revisory 
control. The powers usually conferred on the commission are of 
five kinds: (1) the power to classify positions; (2) the power to 
examine candidates and prepare lists of eligibles; (3) the power 
to veto payment of salary; (4) the power to make investigations; 
and (5) the power, varying greatly from state to state, to suspend, 
dismiss, transfer, and reinstate civil servants. Other powers are 
sometimes given the Commission. In Colorado’ it substantially 
makes appointments. In New York and Ohio the state commission 
has extensive powers of supervision over municipal civil service 
commissions. 

The power of dismissal, whether exercised by the administra- 
tive superior, or by the Civil Service Commission, or by both, is 
restricted both substantively and procedurally in every state civil 
service law. In New York, however, the restrictions’? apply only 
to certain classes of civil servants—veterans, and persons holding 
certain county positions—dismissals otherwise being unrestricted. 
These restrictions give rise to over half of the litigation involving 
civil service laws. In Wisconsin the reported litigation has been so 
small in amount and range that it will be necessary to examine de- 
cisions in other states to determine the meaning the courts should 
give to these and other provisions of the act, and the extent to which 
the courts may in civil cases properly undertake the specific or sub- 
stituted enforcement of them. 





The constitutional question raised is whether Congress (or the President) by 
classifying a position could restrict the power of the President (but not other 
officers) to remove a civil servant appointed to an office by him. See Parsons v. 
U. S., 167 U. S. 324 (1896), for an historical discussion of this question. In Shurtleff 
v. U. S., 189 U. S. 311, 314 (1903), the Supreme Court construes a statute in a 
very unnatural way in order to avoid the question of constitutionality. Again it 
avoids it in Newman v. U. S. ex rel Frizzell, 238 U. S. 537 (1915), with which 
compare People v. Platt, 50 Hun 454 (1888). 

16**In the classified civil service of the state..... the person ascertained to be 
the most fit and of the highest excellence [is] to be first appointed.” Colo. Const. 
Art. 12, Sec. 13. See also People v. Capp, 61 Colo. 396 (1916), arising before this 
constitutional amendment. 

“Except that Section 25, providing that “no appointment or selection to or 
removal from an office or employment..... shall be in any manner affected or 
influenced by such [i. e. political] opinions or affiliations,” applies generally. 
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THe Wisconsin Acts 


The Wisconsin civil service law,'® state, county (Milwaukee 
only), and city (Milwaukee only), forms Chapter 16 of the Stat- 
utes.?® I shall discuss principally those sections (16.01 to 16.30) gov- 
erning the state service. 

The state civil service law provides for a commission of three 
members, not more than two of whom may be at any time “adher- 
ents of the same political party,” appointed by the Governor for 
overlapping six year terms. It establishes a system of classifica- 
tion of positions in the state service (following in main the New 
York Civil Service Law), dividing it into the unclassified service 
(with which the Civil Service Commission has nothing to 
do); and the classified service, consisting of a class for legislative 


employees, and four other classes—exempt (i. e. for appointment to 
which no examination is required), competitive (i. e. for which a 


competitive examination, is prerequisite), noncompetitive (i. e. re- 
quiring a mere “pass” examination), and labor (comprising all man- 
ual workers )—subject to the civil service law and the rules made by 
the Commission. The unclassified service comprises, among others,”° 
elected officers, officers and employees appointed by the Governor, 
teachers, and legislative officers.2* In determining the class to which 
a particular office or employment in the classified service shall be- 
long, the Commission exercises its power of classification.2* Every 
position is in the competitive class unless the Commission puts it else- 
where, but the statute requires the Commission to include in the ex- 
empt class certain specified positions, and permits it to include such 
positions as the Commission finds cannot practicably be filled by 





%The principal acts are: Laws of 1895, C. 313 (cities of first and second 
classes); 1897, C. 342 (counties of over 100,000 population) ; 1905, C. 363 (state); 
1917, C. 259 (repealing 1897, C. 342 and applying to counties of over 200,000 
population—only Milwaukee County at present); 1919, C. 365 (grouping the three 
laws to form Stat. Ch. 16); 1919, C. 572 (repealing 1895, C. 313, and applying to 
cities of the first class—only Milwaukee at present). 

Criminal penalties for violating the law are provided in Stat. Sec. 4548m to 
4548q. 

In this group are all persons in the Banking Department, State ex rel Bergh 
v. Sparling, 129 Wis. 164 (1906). 

*%The distinction between an officer and an employee has not been defined 
by the Wisconsin Supreme Court. See Hall v. State, 39 Wis. 79, 86 (1875); re- 
versed Hall v. Wisconsin, 103 U. S. 5 (1880). See also note 28. In New York 
no “legislative officers and attendants” are under the merit system. Matter of 
Shaughnessy v. Fornes, 172 N.Y. 323 (1902). 

Another kind of classification, grading according to the amount of compensa- 
tion connected with the position, is now prescribed in some jurisdictions. See 
note 3. 





ee 
eee 




















THE COURTS AND THE WISCONSIN CIVIL SERVICE LAW 263 


competitive or noncompetitive examination. The law proceeds to 
prescribe certain requirements regarding the conduct of examinations, 
and the procedure to be followed in appointing persons found eligi- 
ble. Special provision is made for provisional, emergency, extraordin- 
ary and temporary appointments. Normally when an appointing of- 
ficer notifies the Commission that he wishes to fill a vacancy in the 
competitive class, “the Commission shall certify from the list of eli- 
gibles appropriate for the group in which the position to be filled is 
classified, the three names at the head thereof,” from whom alone the 
appointing officer may make his choice. “All original appointments 
to the competitive and noncompetitive classes and the labor class of 
the classified service shall be for a probationary period of one, two, 
or three months in the discretion of the appointing officer.” Unless 
the appointee is notified of his dismissal at the end of this period, his 
appointment is permanent. The appointing officer may, however, 
dismiss the appointee “for cause” at any time during his probationary 
tenure. But no one in these classes “shall be removed, suspended for 
more than fifteen days, discharged, or reduced in pay or position, ex- 
cept for just cause, which shall not be religious or political. In all 
cases of removal the appointing officer shall, at the time of such ac- 
tion, furnish to the subordinate his reasons for the same and allow 
him a reasonable time in which to make an explanation. The reasons 
for removal and the answer thereto shall be filed in writing with the 
Commission.” The Commission is required to keep a roster of the 
classified service and appointing officers must report changes of per- 
sonnel in their departments. Finally, the Commission certifies payrolls 
of persons in classified positions : “Neither the secretary of state, nor 
other fiscal officer of this state, shall draw, sign, or issue .. . any 
warrant on the treasurer or other disbursing officer of the state; nor 
shall he [the latter] pay any salary or compensation to any . . . person 
in the classified service of the state, unless an . . account for such sal- 
ary or compensation . . . shall bear the certificate of the commission 
that the persons named in such . . . account have been appointed, em- 
ployed, reinstated, or promoted in pursuance of sections 16.01 to 
16.30 inclusive. Any ... person entitled to be certified . . . and re- 
fused such certificate, may maintain an action of mandamus to com- 
pel such commission to issue such certificate.” 


This summary of the provisions of the law shows that the com- 
mission is required to exercise its discretion in several respects. It 
is the administrator of most of the law and so, inevitably, its first in- 
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terpreter. To what extent will the courts control its interpretation 
and application of the law? 





CONSTITUTIONALITY OF CIvIL SERVICE LEGISLATION 


But first, is the law constitutional? Every innovation in the 
United States, it seems, must first pass the scrutiny of the courts 
in this regard. There were not wanting those who attacked civil 
service laws as unconstitutional. The case which settled the consti- 
tutionality of the Wisconsin law is State ex rel. Buell v. Frear, 146 
Wis. 291 (1911). 

In those states—New York, Ohio, and Colorado—which have 
made the application of the merit principle mandatory by means of a 
constitutional amendment, the only problem presented by such an 
amendment is one of construction, of determining whether or not 
the new constutional provision restricts or repeals some other provi- 
sion of the constitution or statutes.* The new provision must be given 





The Constitution of New York of 1894 was the first constitution to require 
that appointment in the public service be on the basis of “merit and fitness.” 
Compare People ex rel McClelland v. Roberts, 148 N. Y. 360 (1896) with People ex 
rel Killeen v. Angle, 109 N.Y. 564 (1888); and Matter of Wortman, 22 Abb. N. C. 
(N.Y.) 137 (1888), with Barthelmess v. Cukor, 231 N.Y. 435 (1921). See also 
People ex rel Balcom v. Mosher, 45 App. Div. 68, 84 (1898); 163 N. Y. 32 (1900); 
People ex rel Weintz v. Burch, 79 App. Div. 156 (1903); People ex rel Qua v. 
Gaffney, 142 App. Div. 122; 201 N. Y. 535 (mo opinion) (1911). 

In People ex rel McClelland v. Roberts, supra, it was decided that the adop- 
tion of the new constitution did not generally abrogate the pre-existing civil service 
law in view of the statute-saving section (Art 1, Sec. 16) ana of the form of the 
civil service section. This last reads: 

“Article 5, Section 9. Appointments and promotions in the civil service of 
the State and of all the civil divisions thereof, including cities and villages, 
shall be made according to merit and fitness to be ascertained, so far as practicable 
by examinations, which, so far as practicable, shall be competitive; provided, 
however, that honorably discharged soldiers and sailors from the army and 
navy of the United States in the late Civil war, who are citizens and resi- 
dents of this State, shall be entitled to preference in appointment and promotion, 
without regard to their standing on any list from which such appointment or 
promotion may be made. Laws shall be made to provide for the enforcement of 
this section.” 

A constitutional amendment extending preference to all veterans was defeat- 
ed by popular vote in 1921. 

The Ohio provision (Art 15, Sec 10) adopted in 1912, is substantially the 
same as the New York one, but omits any preference for veterans. 

The Colorado provision (Art 12, Sec 13), adopted in 1918, is much more de- 
tailed, containing the essentials of the Wisconsin statute. 

In these three states, the legislatures having passed statutes giving effect 
to the merit principle, as their constitutions expressly require, might not the courts 
hold any legislation which may repeal them without substituting equivalent 
legislation unconstitutional? Moreover if public opinion acquiesces in the con- 
stantly growing exercise by the courts of their function of defenders of the con- 
stitution against legislation, may they not in time take the step of becoming 
also promoters of the constitution by means of legislation and order the legislature 
to comply with express commands given it by the constitution, as that “laws shall 
be made” to put into force the merit system? But surely public opinion would 
not continue to acquiesce in such a preeminence of the courts. In fact, it already 
shows restiveness which has found its first expression in legal form in a very 
lame restriction on the power of the Supreme Court of Ohio to hold statutes void 
by reason of conflict with the Constitution. Ohio Constitution Art. 4, Sec. 2. 
Barker v. Akron, 98 Ohio St. 446 (1918). 
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its full effect—in the light, of course, of previous history.** 

But the question which is presented in all states and which has 
been ably contested in many, is whether the application of the statute 
would restrict or nullify some provision of the constitution. If so, 
of course the statute must to that extent be disregarded. In such con- 
tests, as the New Jersey Court of Errors and Appeals said in dis- 
cussing the New Jersey civil service act, “the ultimate judicial 
question is not whether the court construes the constitution as per- 
mitting the [legislative] act, but whether the constitution permits 
[or requires?] the court to disregard the act; a question that is not 
to be conclusively tested by the court’s judgment as to the con- 
stitutionality of the act, but by its conclusion as to what judgment 
was permissible to that department of government to which the con- 
stitution has committed the duty of making such a judgment.” 
Booth v. McGuinness, 78 N. J. L. 346, 373 (1909). Possibly this dic- 
tum, which would be particularly apt if applied to a statute enacted by 
the legislature in furtherance of a constitutional duty to establish the 
merit system, is a little too restrictive of the proper function of the 
court in other cases; yet it may be only equivalent to the rule 
enunciated in 1809 by Mr. Chief Justice Marshall in Fletcher v. 
Peck, 6 Cranch 87, 128, that to hold a law void “the opposition be- 
tween the constitution and the law should be such that a judge feels 
a clear and strong conviction of their incompatibility with each 
other.” 

At all events civil service laws, with minor exceptions, have 
everywhere been sustained. In State ex rel. Buell v. Frear, the action 
was brought by the chairman of the Wisconsin state commission to 
compel the secretary of state to issue a warrant on the state treasurer 
to pay the relator his salary. The respondent, appearing by the at- 
torney general, maintained that the relator was not entitled to draw 
a salary because the civil service law was unconstitutional. The 
commissioners appeared by private counsel, who were subsequently 
paid by the State.”° 

The act was assailed as abridging the general privileges of 
citizens, mentioned in Wisconsin Const. Art. 1 Sec. 1 and U. S. 
Const. Amendment 14 Sec. 1, on the theory that the privilege of en- 
tering government service might not be curtailed. This contention 





24In People v. Bradley, 66 Colo. 186 (1919), the court goes unusually far in 
its reliance on previous history as giving color to the civil service constitutional 
amendment, which was self-contradictory; or at least unclear as to whether it 
was self-executory or needed legislative action to make it effective. 
*Laws of 1911, c. 597. 
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was easily disposed of, with respect to all the places appointment 
to which was governed by the civil service act,?* by a quotation from 
State ex rel. Tesch v. Von Baumbach, 12 Wis. 310, 312 (1860): 
“As to all such offices and public trusts [i. e. those established by 
the constitution] to which the people, in the exercise of their 
paramount authority, have impliedly declared who shall be eligible, 
either by prescribing special circumstances which shall disqualify, 
or by reserving to themselves or to the appointing authorities a 
certain freedom of choice, there are obvious reasons for holding 
that eligibility is in the nature of a constitutional right, and that 
the legislature possesses no power of exclusion not given by the 
constitution; but it is manifest that those reasons can not be ap- 
plied to a mere statutory office which the legislature may create and 
abolish at will and concerning which the constitution contains no 
express provisions.”?" 

The converse of this objection, also mentioned in this quotation, 
to wit, that the act deprives appointing officers of a constitutional 
privilege of choosing their appointees, is next discussed. This has 
been a ground of attack in many other jurisdictions. Civil service 
acts and rules generally restrict but do not abolish this freedom of 
choice. Under the law or the practice in nearly every jurisdiction 
the appointing officer has at least two more names submitted to 
him than there are places to be filled. This partial restriction is 
everywhere held valid in the case of places not established by the 
constitution. Even Art. 11 Sec. 2 Par. 2 of the federal constitution, 
which provides that the President and Senate shall “appoint am- 
bassadors and... all other officers of the United States whose ap- 
pointments are not herein otherwise provided for and which shall 
be established by law. But the Congress may by law vest the ap- 
pointment of such inferior officers** as they think proper in the 





2*All positions created by the Constitution seem to fall within the unclassified 
service. That no restrictions may be put on the holding of these positions is the 
reason for the court holding (p. 307) that a provision of the act which would 
make them vacant as a penalty for violation of the act is unconstitutional. 

People v. Loeffler, 175 Ill. 505, 609 (1898); Hope v. New Orleans, 106 La. 
345 (1902), accords. See also 34 LRA NS 480. 

*As to the distinction between an officer and an employee of the United States, 
see U. S. v. Germaine, 99 U. S. 508 (1878); Martin v. U. S., 168 Fed. 198 (1909); 
and Burnap v. U. S., 252 U. S. 512, 516 (1920). The distinction differs considerably 
in the several states. It would seem as a matter of language, that an officer 
holds an office; an employee an employment. But the statutes are inexact. In 
the Wisconsin acts “position” or “place” seems to be used instead of “employ- 
ment.” Thus we find “office or place” (Sec. 16.15) and “office or position” 
(16.16). On the other hand “positions” seems to include both offices and em- 
ployments in Sec. 16.07 (3) and 16.11; while Sec. 16.08 uses the phrase “offices, 
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President alone, in the courts of law, or in the heads of depart- 
ments”, does not mean, as we have seen, that the heads of depart- 
ments at least?® may not be restricted in their choice.*° When a 
state constitution says a place is to be filled by a particular officer it 
has been held to prohibit any restriction of his choice. P. ex rel. 
Killeen v. Angle, 109 N. Y. 564 (1888).** But after the adoption 
in 1894 of the “merit and fitness” provision of the New York Con- 
stitution, a restriction of choice in filling such places, but not its 
complete abolition,*? was held lawful. P. ex rel. McClelland v. 
Roberts, 148 N. Y. 360 (1896). P. ex rel. Balcom v. Mosher, 163 
N. Y. 32 (1900). Compare Newcomb v. Indianapolis, 141 Ind. 451 
(1895). But where power to fill a place is not specifically conferred 
on an officer or denied to an officer by the constitution, it would seem 
that it is absolutely within the authority of the legislature to de- 
termine how it shall be filled. In Massachusetts the legislature is by 
the constitution permitted to “prescribe the qualifications of all 
officers and servants not provided for in the Constitution.” In 
view of this provision the objection to a civil service act which we 
are now considering could not be sustained. Opinion of the Justices, 
138 Mass. 601 (1884). Even without any such express constitu- 
tional provision, the legislature by implication may prescribe the 
terms on which a public position may be held. State ex rel. Buell v. 
Frear of course goes no farther than to say that it is constitutional 
to limit choice to the extent that the Wisconsin Act does, that is, to 
three persons for each place to be filled... And this is as much as it 





positions, and employments.” In the New York Act the usual phrase is “offices, 
places, and employments;” “positions” is used as an all-inclusive term. (But see 
Matter wf Chrisiy v. Cochrane, 211 N.Y. 333 (1914), where in one instance, “‘posi- 
tion” was construed to exclude “office.”?) In Illinois (but apparently nowhere 
else) the courts make a threefold distinction—office, position, and employment: 
People v. Coffin, 282 Ill. 599 (1918). Compare the threefold classification in Sat- 
liffe v. New York, 132 App. Div. 831 (1909). In this paper I use “position” or 
“place” to mean office and/or employment. 

2°Whether the President may be restricted is a question the courts treat very 
gingerly. See note 15. 

*But a complete restriction amounting to an abolition, of choice might be 
unconstitutional. 13 Op. Att. Gen. of U. S. 516 (1871). 

“Compare Rogers v. Buffalo, 123 N.Y. 173 (1890), where supervision of local 
commissions by the state commission was held constitutional despite the “home 
rule” provision of the constitution (Art. 10, Sec. 2). 

“Except that preference being given by the constitution to Civil War veter- 
ans, all choice is abolished if a veteran is on the eligible list: People ex rel 
Weintz v. Burch, 79 App. Div. 156 (1903); People ex rel Qua v. Gaffney, 142 App. 
Div. 122; 201 N.Y. 535 (mo opinion) (1911). 

%Tf the statute is administered within the limits of the provisions therein 
prescribed by the legislature, it in no way infringes upon the rights of the ap- 
pointing officers in making their selections and appointments to the public ser- 
vice.” 
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has anywhere been limited without a constitutional amendment, ex- 
cept in Colorado for a short time. In P. v. Capp, 61 Colo. 396 
(1916), however, an act requiring (as does the present constitutional 
provision in Colorado) that the highest eligible be appointed was en- 
forced. Says the court (p. 398): “There is no provision in the 
Constitution giving the Governor the power to appoint the warden 
of the reformatory, or that requires the Legislature to confer upon 
the Governor the power to appoint that officer. The Legislature was 
therefore free to confer that power upon some other official or 
board, as it might see fit, and because it originally conferred the 
power upon the Governor is no reason why that body may not either 
qualify that power, or if so disposed, take it away entirely.” The 
language already quoted from State ex rel. Tesch v. Von Baumbach 
shows that the Wisconsin Supreme Court is of the same opinion.**. 


The next objection considered in State ex rel. Buell v. Frear is 
the delegation of legislative power to the Civil Service Commission. 
No generally accepted test of what is legislative power has ever 
been formulated.**° The power to make rules and classifica- 
tions,®* particularly that of putting positions into the exempt class, 
and the power (now conferred by Sec. 16.20) of permitting in oc- 
casional circumstances a particular person to be appointed without 
examination to “a position in the competitive class where peculiar and 
exceptional qualifications of a scientific, professional, or educational 
character are required” were specified as examples of legislative 
power. The court, applying the test laid down in State ex rel. 
Adams v. Burdge, 95 Wis. 390, 402 (1897), held that these were 
not instances of “the delegation of power to make law, which 
necessarily involves a discretion as to what it shall be,” but only of 
a conferring of “authority or discretion as to its execution, to be 
exercised under and in pursuance of the law.’*’ In no jurisdiction 





“In Brown v. Russell, 166 Mass. 14 (1896), however, the court held a statute 
unconstitutional which gave a preference in appointment to veterans entirely re- 
gardless of their fitness. This case was referred to with approval in Corliss v. 
C. S. C., 242 Mass. 61 (1923), where, however, the question was whether a rule vio- 
lated the statute, not a statute the constitution. 


See John A. Fairlie: The Separation of Powers, 21 Mich. L. R. 393 (1923). 


*The New York law declares (Par. 6): “The rules prescribed by the state 
and municipal commissions pursuant to the provisions of this chapter shall have 
the force and effect of law.” The Wisconsin law does not expressly so declare. 


"People ex rel. Buell v. Frear was specifically relied upon by the court when 
on rehearing, it changed its opinion in State v. Lange Canning Co., 164 Wis. 228, 
241 (1916), as to the constitutionality of the power given the Industrial Commis- 
sion to regulate the hours of work of women. 
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has a civil service law been overthrown on this ground.** It is of in- 
terest to note that this doctrine that it is unconstitutional to delegate 
legislative power, which has sometimes been successfully urged on 
state courts, has never been the ratio decidendi of a case in the 
Supreme Court of the United States, and, except in Field v. Clark, 143 
U. S. 650 (1892), has never been the basis of even a minority opinion. 
The modern tendency is to call a spade a spade; witness the recent 
opinion of Mr. Chief Justice Taft in Wichita R. R. Co. v. Public 
Service Commission of Kansas, 260 U. S. 48, 58: “The maxim 
that a legislature may not delegate legislative power has some 
qualifications, as in the creation of municipalities, and also in the 
creation of administrative boards to apply to the myriad details of 
rate schedules the regulatory police power of the state. The latter 
qualification is made necessary in order that the legislative power of 
the state may be effectively exercised. In creating such an adminis- 
trative agency, the legislature, to prevent its being a pure*® delegation 
of legislative power, must enjoin upon it a certain course of pro- 
cedure and certain rules of decision in the performance of its 
function.” But is it really a rule of constitutional law that the legis- 
lature must limit its agency’s action? At all events this constituional 
principle, if it is one, has never been applied to invalidate a civil 
service law. 

In other states other constitutional objections have been urged. 
Thus it has been decided that a civil service act like that of Wis- 
consin does not violate a constitutional provision that no “oath, 
declaration, or test shall be required as a qualification” for public 
service (N. Y. Const. Art. 13 Sec. 1; Ill. Const. Art. 5 Sec. 25)* 
Rogers v. Buffalo, 123 N. Y. 173 (1890); P v. Loeffler, 175 Ill. 
585 (1898). Again it has been asserted and denied that the pro- 
vision limiting the number of commissioners that may be of one 
political allegiance contravenes “due process” or similar general 
guarantees.** Nor is the commission given such judicial power as 





*This particular objection seems never to have been raised in New York, but 
has been in several other leading merit system jurisdictions: Opinion of the 
Justices, 1388 Mass. 601 (1884); Butler v. White, 83 Fed. 578 (1898) (reversed 
on another ground, White v. Berry, 171 U. S. 366); People v. Kipley, 171 Ill. 44 
(1898); Green v. Civil Service Commission, 15 Ohio N. P. 385, 391 (1914) (re- 
versed on another ground, 90 Ohio St. 282). 

Evidently meaning unconstitutional—tho some deem whatever is unconstitu- 
tional impure. 

“The Wisconsin Constitution prohibits only religious tests. Art. 1, Sec. 19. 

“Rogers v. Buffalo, 123 N.Y. 173 (1890). And see cases collected in 27 L.R.A. 
N. S. 719, note. 
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violates the elusive principle of the “separation of powers.’’*? 
Tue Duty or CLASSIFICATION 


Such are the constitutional objections, which have been raised 
in vain against the fundamental frame of the Wisconsin and 
other civil service laws. I now turn to consider the administration 
of the law. Owing to the essential identity of the Wisconsin act 
with that of New York, the New York decisions, particularly those 
between 1899 (when substantially the present New York law was 
passed) and 1905 (when the similar Wisconsin state law was en- 
acted) may be looked upon as good Wisconsin law, according to the 
familiar rule of statutory construction that when a statute of one 
jurisdiction is enacted by another, the construction given it by the 
first jurisdiction is authoritative in the second.** It is to 
be remembered, however, that since 1894 New York has had a con- 
stitutional provision which controls both the legislature** and the 
administrators of the law.*® 

The preliminary question of whether one is an employee of 
the state or not is clearly one solely for the courts. Matter of 
Flaherty v. Milliken, 193 N. Y. 564 (1908). The second question 
of whether a position is in the classified or the unclassified service 
seems to be likewise solely for the courts. If so, any classification of 
a position in the unclassified service by the commission is void, not 





“People v. Kipley, 171 Ill. 44 (1898), relying on Interstate Com- 
merce Commission v. Brimson, 154 U. S. 447 (1894), and holding that neither the 
power of investigation nor that of dismissal (exercised by the city commission 
under the Illinois city civil service law) is judicial. As to the nature of the former 
power, People ex rel Bender v. Milliken, 185 N.Y. 35 (1906), agrees without dis- 
cussing the constitutional question; as to the nature of the latter power, see also 
People v. Chicago, 234 Ill. 416 (1908); Driscoll v. Mayor, 213 Mass. 493 (1913); 
People ex rel Ballard v. Goodland, 159 Wis. 393 (1915) (not under civil service 
law). The courts are unable to dub the power of dismissal to their satisfaction. 
Compare the discussion of the nature of the power of appointment in People v. 
Brady, 175 Ill. 261 (1916). 

*Attorney General ex rel Schantz v. Brunst, 3 Wis. 787 (1854). 

“Thus a statute giving to certain veterans a preference in appointment which 
would be lawful but for the constitution, Matter of Wortman, 22 Abb. N. C. (N. 
Y.) 137 (1888); Matter of Sullivan, 55 Hun 285 (1890); Opinion of Justices, 145 
Mass. 587 (1889); Opinion of Justices, 166 Mass. 589 (1896); (but compare Brown 
v. Russell, 166 Mass. 14); becomes unlawful, Matter of Sweeley, 12 N.Y. Misc. 
174; 146 N.Y. 401 (mo opinion) (1895); Matter of Keymer, 89 Hun 292; 148 N. Y. 
219 (no opinion) (1896); Barthelmess v. Cukor, 231 N.Y. 435 (1921). And a 
classification by the legislature of a kind which apart from the constitution would 
be lawful, People v. Board of Trustees, 183 Ill. 494, 502 (1918); may now he 
unlawful, Matter of Simons v. McGuire, 204 N. Y. 253, 259 (1912) (dictum). 

“Thus a rule establishing a maximum age for candidates is unconstitutional 
in so far as it applies to veterans of the Civil War, People ex rel Kittenger v 
Board, 20 N. Y. Mise. 217 (1897); Matter of Loud v. Ordway, 219 N.Y. 451 (1916). 
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merely erroneous, and subject to collateral attack. Tho I can point 
to no cases of collateral attack on the attempted classification of a 
position of this kind, in New Jersey under an act in respect to classi- 
fication substantially identical with those of New York and Wiscon- 
sin, the highest court has sustained a total disregard of such a classi- 
fiction made by the commission when the latter sought to compel 
observance of it. Civil Service Commission v. O'Neill, 85 N. J. L. 92; 
86 N. J. L. 377 (1914). 

In Feeny v. Burke, 89 N. J. L. 359 (1916), and in Virtue v. 
Civil Service Commission, 97 N. J. L. (1922), the relators sought 
by mandamus (authorized under a provision analogous to Wis. 
Stat. sec. 16.28) to compel the commission to certify their salary 
which the latter was refusing to do because it had classified their 
positions, to which they were appointed without examination, as com- 
petitive. The relators claimed to belong in the exempt class by 
virtue of being in the one case a “deputy”, in the other a “private 
secretary”, of a “principal executive officer.” Under the statute 
such an assistant to every principal executive officer was to be in- 
cluded in the exempt class. (The Wisconsin law is similar.) In each 
case the orly question was whether the chief was a “principal execu- 
tive officer’, and this the court considered de novo, as a matter of 
statutory construction, in both cases, however, sustaining the com- 
mission. In the later case the court unfortunately confuses “un- 
classified” and “exempt” and speaks of a person’s being placed by 
the commission in the unclassified service. Such language is clearly 
inexact, for no administrative action can affect the division between 
the unclassified and the classified services. My only doubt is whether 
the statute is self-executory also as to certain named positions in the 
latter service which “shall be included in the exempt class”. Pre- 
sumably the statute is laying down a rule of classification, albeit in 
some instances a very rigid one, which shall control the commission’s 
action but which does not operate directly on the positions without 
the commission’s intervention. For classification of all positions in 
the classified service is “the positive duty of the Civil Service Com- 
mission.” P. ex rel. Sims v. Collier, 175 N. Y. 196, 200 (1903). 
If the commission violates the rule, still the classification is 
valid until, in response to an application for a writ of 

mandamus against the commission—at least this is the ap- 
propriate form of proceeding in New York—, the mandamus is 
granted (upon proof that the commission has acted contrary to the 


statutory rule), and the classification is actually changed by the 
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commission. This seems to be the implication of all the recent New 
York cases holding that classifications can be questioned only in an 
action directed against the officers on whom the duty of classification 
rests. 

For in New York it is now well settled that a classification** of a 
position within the classified service may be upset only by direct 
attack.*7 The several statutes have been entirely silent on this point. 
But the court early saw the obvious infeasibility of administering 
such a law if classifications could be upset in a case to which the 
classifying authority was not a party. Thus in Chittenden v. 
Wurster, 152 N. Y. 345, 362 (1897),** a taxpayer’s suit to enjoin 
against certification of a payroll, the court said: “A classification 
is not void; it may be voidable. . . but until it is judicially determin- 
ed that [this] classification was erroneous, it is a protection” to those 
acting under it. And the court mentions mandamus, or perhaps 
certiorari, directed to the civil service authority, as the proper 
means of attacking a classification. In Rowley v. Rochester, 34 
Misc. 291 (1901), tho the court felt that Rowley’s position, to which 
he had been appointed without examination (for which reason the 
Commission had refused to certify his salary on the ground that 
his appointment was illegal), was improperly classified as competi- 





“Classification in the sense of grading positions according to salary (as un- 
der Article 3 of the New York law) is not here considered, there being no ana- 
logous provision in the Wisconsin law. But see sections 8 and 9 of Rule XV 
of the Wisconsin State Civil Service Commission. Besides this sense, “‘classifica- 
tion in the administration of the civil service ..... will be found to have two 
meanings ..... The primary meaning is that indicated in the civil service law 
and imports a division of offices and employments into .... four classes to be 
designated as the exempt class, the competitive class, the non-competitive class, 
and the labor class .... The secondary meaning of classification is the mere 
arrangement or enumeration in a schedule of the titles of positions whose quality, 
as competitive or the opposite, has already been determined. This requirement is 
a creature, not of the statute, but of local rules, and is formal and not substan- 
tial.” In determining the meaning of a classification of this inferior kind, the 
court considers the practice of the commission to be conclusive. Story v. Craig, 
231 N.Y. 33 (1921). 

“Indirect attack is apparently permitted in other states. In Davies v. Pitts- 
burgh, 252 Pa. 251 (1916) (mandamus to compel reinstatement, validity of dis- 
missal depending on validity of classification), fhe propriety of the method of 
attack was not questioned but the classification by the civil service commission was 
sustained. But in State ex rel Bryson v. Smith, 101 Ohio St. 203 (1920), again 
without considering the propriety of indirect attack, the court sustained an ap- 
pointing officer in refusing to select an appointee from a list of eligibles sub- 
mitted by the commission because the position to be filled could not properly 
be classed as competitive. 

“This decision may be overruled in so far as it applies to prospective tenure 
of a position (or rather prospective pay incidental to a position) by the adoption 
in 1899 of a new civil service law containing a section equivalent to Wis. Stat. 
Sec. 16.29. Greene v. Knox, 175 N. Y. 432, 439 (1903). But see “Certification of 
Payrclls,” post, and particularly note 83. 
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tive, it refused to sustain his action against the city for salary, in view 
of the class in which his position had been put, because to do so would 
be to permit an indirect attack on the classification.*® In P. ex rel. Bar- 
nett v. Johnson, 38 Misc. 45 (1902), the court refused to con- 
sider the defense of a disbursing officer that the relator was not enti- 
tled to salary because his position was wrongly classified, and ordered 
him to pay the relator his compensation as certified by the commission. 
In P. ex rel. Qua v. Gaffney, 69 Misc. 36 (1910),®° the court com- 
pelled the appointing officer to appoint the person required by law if 
the position was competitive as the commission had designated it, tho 
the court believed the commission ought to have classified the position 
as exempt. In Matter of Blatz v. Esser, 189 A. D. 763 (1919), 
the court refused to consider the defense of an appointing officer that 
the relator could be dismissed at will because his position, actually 
classified as competitive, should have been classified as exempt. 

In order, then, to a proper settlement of a claim of mis- 
classification, the classifying authority must be joined. Since under 
the New York law, rules made by the city commissions require the 
approval of the state commission, the latter is a necessary party to 
actions attacking city classifications: P ex rel. Huber v. Adam, 116 
A. D. 613 (1906) ; Matter of Hammond v. Ricker, 140 A. D. 19; 
200 N. Y. 527 (no opinion) (1910). It might seem that the 
Governor, whose approval is essential to the validity of state 
classifications, would be likewise a necessary party to attacks upon 
the latter. But it has been held otherwise. Matter of Weeks v. 
Kraft 147 A. D. 403; 205 N. Y. 585 (no opinion) (1912). This 
decision is obviously correct if, as the New York courts have held, 
the Governor’s actions are not subject to judicial control.** But in 
Wisconsin where, as in New York, classifications are subject to the 





“Moreover there is no obligation to pay till the payroll is certified. Allen v. 
New York, 160 App. Div. 534 (1914) (appeal dismissed 213 N.Y. 698). 

“Affirmed without further consideration of this point, 142 App. Div. 122 
(1911), and reaffirmed without opinion, 201 N. Y. 535 (1911). The dictum in 
People ex rel Schau v. McWilliams, 185 N. Y. 92, 99 (1906), that “a valid appoint- 
ment could be made notwithstanding the classification” [i. e. in disregard of an 
improper classification] must be considered erroneous. 

‘Matter of Guden, 171 N.Y. 529 (1902), holds that the exercise of the power 
conferred on the governor by the constitution of removing certain officers upon 
charges and after “an opportunity of being heard” is in no wise reviewable by 
the courts. See also People ex rel Broderick v. Morton, 156 N. Y. 136 (1898), and 
People ex rel Smith v. Hoffman, 166 N. Y. 462, 476 (1901). Some qualification 
of the Governor’s superiority to the courts is found in People ex rel Corkran v. 
Hyatt, 172 N.Y. 176 (1902). But as an administrative officer the Governor of 
New York holds a position more nearly approaching that of the President than do 
the Governors of other states. See also State ex inf. Barrett ex rel. Bradshaw v. 
Hedrick, 214 S. W. 402 (Mo. 1922). 
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Governor’s veto, it may well be that the Governor is a necessary 
party to any action attacking a classification, for in this state the 
Governor is subject to a larger judicial control than in New York.*? 

The form of action requisité to upset a classification is in- 
dicative, in New York at least, of the scope of the revisory power 
of the courts. At one time the Court of Appeals held that the power 
of classification exercised by the commission, which it termed 
quasi-judicial, was subject to a thorogoing review by the courts by 
means of the writ of certiorari. But in the notable case of P. ex rel. 
Schau v. McWilliams, 185 N. Y. 92 (1906),°* the court overruled 
its prior holding and laid it down that mandamus is the only ap- 
propriate form of action. The restriction thus made of the scope 
of judicial review®* it holds—and I think justly—to be implicit in 
the statutory grant to the commission of the power and imposition on 
the commission of the duty of classification. Speaking for the 
court, Chief Judge Cullen says (p. 98, 99, 101): “There is 
necessarily a large debatable field as to cases within which there 





®State ex rel Rodd v. Verage, 177 Wis. 295 (1922), is squarely contrary to 
Matter of Guden, supra, on about the same facts, and precisely the same con- 
Stitutional provision. (In view of the passage quoted from State ex rel Tesch v. 
Von Baumbach, supra, it seems that the statute supplementing the constitutional 
provision could not restrict the Governor in any way.) Earlier cases which in- 
dicate the attitude of the Supreme Court of this state toward the Governor and 
which support its conclusions here are: Aiftorney General ex rel Bashford v. 
Barstow, 4 Wis. 567 (1865); Druecker v. Salomon, 21 Wis. 621 (1867); and Eckern 
v. McGovern, 154 Wis. 157 (1913) (in which even the minority declares, p. 316: 
“The .... inquiry... [by] the courts .... is whether the cause assigned for re- 
moval is one for which the statutes authorize a removal to be made [by the 
Governor].” Some other decisions intimating that the Governor was not amenable 
to the courts—State ex rel Byrne v. Harvey, 11 Wis. 33, 34 (1860); State ex rel. 
Peck v. Rush, 55 Wis. 465, 478 (1882)—are clearly discredited. In State ex rel 
Rodd v. Verage, supra (a certiorari proceeding to which the Governor was techni- 
cally not a party, whereas Matter of Guden, supra was an application for a writ 
of mandamus, directed to the Governor of New York), the court said of the New 
York case: “We do not regard that decision as binding upon us. The record 
of the debates in our constitutonal convention upon this question is very mea- 
ger. But such as was preserved contains no suggestion that this provision of 
the Constitution [of Wisconsin] was taken from New York.” 

This decision was the culmination of a long disagreement between the vari- 
ous courts, the attorney general, and the civil service commission. See Reports 
of N. Y. C. S. Com. 1902, p. 21; 1903, p. 12; 1907, p. 11. The principal decisions 
are People ex rel Letts v. Collier, 78 App. Div. 620 (1903), reversed by People ex rel 
Sims v. Collier, 175 N. Y. 1906 (1903), in turn explicitly overruled by People ex 
rel Schau v. McWilliams, supra. See also Flaherty v. Milliken, 193 N. Y. 564 
(1908), where mandamus to compel the civil service commission to certify a pay- 
roll was granted on the ground that its classification, on which it based its re- 
fusal, was void, because the positions it had purported to classify were not within 
the classified service. 

“Practically a wide discretion had been allowed to the Commission, however: 
“I can find ... mo case except the one now before us where the Supreme Court 
has assumed to reverse the action of the civil service commission on certiorari.” 
People ex rel Shau v. McWilliams, supra, at 95. 
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will be great differences of opinion, even among the most intelligent 
and fair-minded men, and, as to this field, it seems to me that it is 
not reasonable that the judgment of an appellate court should be 
substituted for that of the commissioners. . . .It does not at all follow 
that the action of the Civil Service Commission is not in any case 
subject to judicial control; but that such control is a limited and 
qualified one to be exercised by mandamus. If the position is clearly 
one subject to competitive examination, the commission may be com- 
pelled to so classify it.... If the classification of the commission 
clearly violates the Constitution or the statute, mandamus should 
issue to correct the classification. If the action of the commission is 
not palpably illegal, the court should not intervene.” This is the 
rule in New York today.,, It is both practically convenient and in 
conformity with the present attitude of courts toward activities of 
administrative officers generally. 

Occasionally a classification is upset in New York under this 
rule." In other states where the courts seem inclined to treat 
classifications as if they were entrusted to them and not to a com- 
mission—as if their correctness depended on detailed precision of sta- 
tutory interpretation with little or no leeway for administrative dis- 
cretion—reversals are more frequent.*’ 

As to the extent of judicial review one may fairly say, para- 
phrasing the passage I have previously quoted from Booth v. 
McGuinness: The ultimate judicial question is not whether the court 
construes the statute as permitting the classification, but whether 





%See particularly People ex rel Merritt v. Kraft, 145 App. Div. 662; 204 N.Y. 
626 (no opinion) (1912); and Matter of Simons v. McGuire, 204 N. Y. 253 (1912). In 
New Jersey, however, certiorari remains an appropriate form of review: Trustees 
v. Civil Service Commission, 83 N. J. L. 196 (1912). 

Matter of Peters v. Adam, 56 N.Y. Misc. 29; 190 N. Y. 567 (no opinion) 
(1908), is the only example in New York since Schau v. McWilliams, supra, that 
I have discovered—unless one include Matter of Flaherty v. Milliken, 193 N. Y. 
564 (1908), and Matter of Grifenhagen v. Ordway, 218 N. Y. 451 (1916), in both 
of which the court held a classification void because the deputies of a sheriff 
were not employees of the state. (On this last matter, Sullivan v. McOsker, 84 
N. J. L. 380 (1913), contra.) 

“In the following cases the correctness of a classification was examined by 
the court virtually de novo and the commission was overruled. People v. Kraus, 
171 Ill. 130 (1897); People v. Errant, 229 Ill. 56 (1907) (whether a promotional or 
an open examination should be held)—in both these cases mandamus was granted, 
the court relying on remarks in the early New York case of Chittenden v. Wurster, 
though the facts were such that the court perhaps would give the same relief 
under the doctrine of the later case of Schau v. McWilliams—; Davies v. Pitts- 
burgh, 252 Pa. 251 (1916); State v. Smith, 101 Ohio St. 203 (1920)—in both these 
cases mandamus was granted, the court relying in the former on another nine- 
teenth century New York case, and in the latter on its own wisdom. In the latter 
case the court recognizes the impolicy of overriding the discretion of the commis- 
sion and its decision might come within the the rule of Schau v. McWilliams. 
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the statute permits the court to disregard the classification ; a question 
that is not to be conclusively tested by the court’s judgment as to the 
legality of the classification, but by its conclusion as to what judg- 
ment was permissible (or what latitude of discretion is allowed) 
to that agency of government to which the statute has entrusted the 
duty of making such a judgment. But as to the method of judi- 
cial review, the legality of a classification, unlike the constitutionality 
of a statute to which the court was referring in Booth v. McGuinness, 
may be questioned—as indeed the validity of most administrative 
acts which purport to make a present change in rights, whether 
personal or proprietary—only in a proceeding brought directly to 
upset that exercise of power. Tho administrative acts may be 
null, being extrajurisdictional, yet even one which violates the con- 
stitution is no more necessarily null than one which merely violates 
a statute. It seems rather that such an act as an unconstitutional or 
an illegal classification of a position in the civil service should be 
(and is) treated like an act of a de facto officer, that is, as valid ex- 
cept on direct attack.°® But in this case the necessary attack is to be 
directed against the unconstitutional or illegal act, whereas in the case 
of a de facto officer it is directed against the tenure of the office.®* 


LisTING OF CANDIDATES AND CERTIFICATION FOR APPOINTMENT 


Turning now from the classification of positions, I take up the 
listing of candidates for positions by means of ratings based on their 
experience and their showing of ability in examinations, physical 
and mental. As appointments in the competitive class depend on 
these ratings and as the merit system fails to fulfill its purpose if 
they are improper, the testing and marking of candidates is the most 
important duty of every civil service commission. From the adminis- 
trative point of view it is everything. But from the curial point of 





Strange v. Oconto Land Co., 136 Wis. 516, 525 (1908); Ex parte Ward, 173 
U. S. 452 (1899); State v. Poulin, 105 Me. 224 (1909). 

®Is it not conceivable—and perhaps desirable—that, with the development of 
the declaratory judgment, a new legal principle may be evolved by the legislature 
or the courts whereby statutes will be impugnable for unconstitutionality only ' 
in a proceeding which is brought expressly to try that question and in which the 
attorney general or possibly a legal representative of the legislature is the adverse 
party? Such an evolution, to be sure, would mean at least a procedural departure 
from the accepted docfrine—recently enunciated with precision by Mr. Justice 
Sutherland in the majority opinion in the Minimum Wage Case. Adkins v. Child- 
ren’s Hospital of the District of Columbia, 261 U. S. 525, 544 (1923)—that statutes 
are inherently impotent in so far as they conflict with the constitution. But it has 
obvious advantages in avoiding wasted effort and lessening the period of uncer- 
tainty. 
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view it is next to nothing; for the statutes, with rare exceptions 
chiefly referring to veterans of the military of civil service, fix no 
specific standards.*° The width of discretion thus given the com- 
mission leaves to the courts almost no duty except to prevent fraud 
or favoritism. 

“Vacancies in positions in the competitive class shall 
be filled, so far as practicable, by promotion from among 
persons holding positions in the lower grade in the department, office, 
or institution in which the vacancy exists.” (Wis. St. Sec. 16.19.) 
Such a provision is found in many civil service acts and seems to 
leave the decision as to holding promotional examinations rather than 
open examinations to the discretion of the commission.** At least 
it has given rise to no litigation.®* 





“In Wisconsin the fundamental rule for examinations for the classified state 
service is (Sec. 16.11) that they “‘shall be practical in character and shall relate to 
those matters which will fairly test the capacity and fitness of the persons examin- 
ed to discharge the duties of the office or employment sought by them, giving 
due allowance for experience in the same or similar positions.” For the county 
service (Sec. 16.36) “the examination shall be such as to test fairly and practically 
the ability of each applicant to fulfill the requirements of the office or posi- 
tion in question.” For the city service (Sec. 16.57) “examinations shall be prac- 
tical in their character and shall relate to those matters which will fairly test the 
relative capacity and fitness of the persons examined to discharge the duties of 
the particular service to which they seek to be appointed.” Of course, they may 
take the form wholly or in part of tests of physical qualifications and manual 
skill. 

“Opinions of Attorney General of New York, 1913, p. 458. 

“But see People ex rel Fowler v. Moscowitz, 175 App. Div. 710 (1916), where 
the court compels the commission to observe its own rule promulgated in further- 
ance of this statutory provision. See also State v. Ohio Board, 92 Ohio St. 457 
(1915). 

In the city and county civil service laws of Illinois this stronger language is 
found: “The commission shall, by its rules, provide for promotions in such 
classified service, on the basis of ascertained merit, examination and seniority in 
service, and shall provide, in all cases where it is practicable, that vacancies 
shall be filled by promotion. All examinations for promotion shall be compet- 
itive among such members of the next lower rank as desire to submit themselves 
to such examination.” This provision has been enforced very vigorously by the 
Illinois Courts. Thus in Ptacek v. People, 194 Ill. 125 (1902), a quo warranto 
proceeding, the court held that Ptacek who had been appointed from a list of 
eligibles compiled from an open examination was not entitled to his office be- 
cause the law required the place to be filled by a promotional examination. See 
also People v. Frazier, 219 Ill. App. 234 (1920). In People v. Errant, 229 Ill. 56, 
(1907), the Supreme Court, reversing the lower court, construed “practicable” to 
mean “possible” and said (p. 67): “The determination of appellees [the commis- 
sion] that it was not practicable to fill the place by promotion should not precede 
but come after a promotional examination . .. Until such examination is held 
and these persons given a chance to pass, the appellees can not know whether it 
is practicable to fill the place from the ward superintendents [members of 
the next lower rank]”. These decisions seem an undue judicial interference even 
under the phraseology of the Illinois statutes. 

The practicability of a promotion examination like practicability of an ori- 
ginal competitive examination (which is the test determining classification of posi- 
tions in the competitive class) is surely a question peculiarly within the pro- 
vince of the commission. The court should interfere only if the decision is 
“palpably illegal.” 
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The commission has power to exclude candidates from ex- 
amination or strike them from the list of eligibles for perjury, fraud, 
etc. (Sec. 16.13). This would seem to allow the commission to 
cancel a whole list if the whole examination were tainted. In such 
a contingency, it seems, the provision that “the term of eligibility of an 
applicant shall be fixed for each list by the commission at not less 
than three years” (Sec. 16.17) would not apply. The existence of this 
explicit provision, however, makes the courts view such cancella- 
tions, individual or general, with a very critical eye. 

With preparation and rating of examinations the courts have 
refused to interfere.®** In Matter of Darling v. Maguire, 70 Misc. 597 
(1911), the court says: 


“The rule which must govern the court in applications of this 
nature has been formulated . .. in Schau v. McWilliams, 185 N. Y. 
92, 101, as follows: ‘If the action of the commission is not palpably 
illegal, the courts should not interfere’ In P. ex rel. Braisted v. 
McCooey, 100 A.D. 240, the court said: ‘In the absence of charges of 
bad faith or illegal action, we cannot review the determination of the 
civil service commissioners in rating candidates in competitive ex- 


aminations’ . . . . Petitioner [candidate for X-ray examiner] makes no 
charges of bad faith. He bases his right upon a claim of illegal 
action, . . . It may very well be that such questions might be pro- 


pounded upon a technical paper as would constitute illegal action, such, 
for instance, as a question, ‘What is the population of Hong Kong?’ 
Such a question would not be at all relevant to the duties of the 
position; but the questions criticised, however poorly selected or con- 
structed they may be, are yet relevant. . . . In view of the relevancy 
of the questions to the duties of the position, it can not be said that 
the action of the commissioners was illegal. These are matters within 
the discretion of the commissioners with which the court, in the absence 
of evidence showing abuse, will not interfere.” 


The court may be called upon, on the one hand, to compel the 
commission to annul some list in part or in whole; on the other, to 
order it to rescind such action of annulment. Of the former type is P. 
ex rel. Caridi v. Creelman, 150 A. D. 746 (1912), where the prin- 
cipal irregularity alleged was the communication of certain questions 
in advance of the examination. The court refused relief, ap- 
parently on the grounds, first that the commission itself was in- 
nocent and ignorant—which seems an inadequate reason—and second 
that it did not “clearly appear that the relator was prejudiced there- 





@People ex rel Buckley v. Roosevelt, 19 App. Div. 431 (1897); Matter of 
Allaire v. Knox, 62 App. Div. 29; 168 N.Y. 642 (no opinion) (1902); People v. 
Chicago, 131 Ill. App. 266 (1907); State v. Ohio Board, 92 Ohio St. 457, 459 (1915). 
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by, for it is not shown but that he was one of those to whom the in- 
formation was communicated.” In P. ex rel. O’Hara v. Neville, 58 
Misc. 280 (1908), however, the court ordered the quashing of a 
list of eligibles, when it was shown that insufficient notice had been 
given relator as to a promotional examination that he was entitled to 
take. 

Of the other type are P. ex. rel. Wieland v. Knox, 78 A. D. 344 
(1903), and several other cases latest of which is P. ex rel. Finnegan 
v. McBride, 226 N. Y. 252 (1919). In the first-named case the 
commission refused to list the relator because it believed that his ex- 
amination papers had been stolen and other papers substituted. The 
relator got a mandamus to compel the commission to list him, but the 
Appellate Division ordered a new trial because the verdict which sup- 
ported the judgment below was against the evidence. Another 
case arose in 1915 when the personnel of the New York State Com- 
mission was entirely changed. The new commissioners found that 
(Report for 1915, p. 15) “so many of the appeals [from examiners’ 
ratings] allowed by our predecessors seemed to us on investigation to 
have been allowed for insufficient reasons that in February we set 
aside all reratings on appeal and restored all eligible lists to their 
original condition, allowing, however, each candidate affected to re- 
new his appeal. This action was attacked in the courts but was 
SUstained in P. ex rel. Lowy v. Ordway [not reported].” A few 
months earlier the New York City Commission had been sustained 
in P, ex rel. Keisler v. Mascowitz, 87 Misc. 448 (1914), in striking 
from a list of eligibles the name of a person whO liad been Iivulved 
in questionable business transactions. “Respondents’ power to pass 
upon the fitness of candidates,” says the court, (p. 541), “includes 
fitness of character as well as mental efficiency. They are the sole 
judges in the matter, and the court will not interfere unless their 
determination is arbitrary any more than it would interfere with 
examination before an eligible list is published, and cancelling or 
physical qualifications after examination.” 

A distinction exists between rating (and rerating) an 
examination before an eligible list is published, and canceling or 
changing an eligible list or striking any name from such a list once 
it has been promulgated. The former seems wholly within the 
discretion of the commission. But for the latter it seems there must 
be a special justification.** Otherwise the requirement that a list 





“In Jones v. O’Toole, 212 Pac. 9 (Cal. 1923), a statute requiring that credit for 
war service be given candidates was held to authorize a relisting of eligibles 
by raising the percentage grades of those who had done such service. 
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shall stand for at least three years becomes wholly illusory. Whether 
a hearing is prerequisite to such a change remains in doubt; but 
clearly the commission must have good grounds for the change. 

That the commission is not functus officio upon establishing a 
list is clear from the statutory provision already mentioned and the 
cases cited. The exact extent of its right after that time is the point 
at issue in P. ex rel. Finnegan v. McBride, 226 N. Y. 252 (1919). In 
that case the New York City Commission had established a list and 
then, after complaints, had canceled it. This action, says the court, 
was not judicial; hence (p. 258) 

“The rule which forbids the reopening of a matter once judicially 
determined by a competent inferior tribunal does not apply. .... Neither 
does the general rule apply that non-judicial officers of a special and 
limited jurisdiction, having power to do a certain act, may not vacate 
their own orders. The action of the commission, had with due de- 
liberation, upon such a matter as the establishment of an eligible list, 
should, for obvious reasons, be regarded as a finality, but the commission’s 
authority thereon does not wholly cease. It certifies names there- 
from for appointment. Error may be corrected by setting it aside if it 
was the result of illegality, irregularity in vital matters, or fraud. The 
commission may not act arbitrarily. Public officers or agents who ex- 
ercise judgment and discretion in the performance of their duties may 
not revoke their determinations or ‘review their own orders once 
properly and finally made, however much they may have erred in 
judgment on the facts, even tho injustice is the result. A mere change 
of mind is insufficient. Further action must, where power is uot entirely 
spent, be for cause with good reasons and prors# motives for the 
correction of an improper action.” 

But here the court finds nothing imp:oper in the ratings given the 
candidates. 


“The commission may not decide for itself, for the purpose of vacat- 
ing an eligible list, that ‘gross irregularities were permitted to creep into 
the matter of the examination.’ Where no such irregularities appear, 
the declaration of the commission that they exist does not create them. 
Here we have no proof that ratings were made contrary to the rule 
which fixes the relative weight of mental tests and experience, but only a 
hearsay charge to that effect..... The clear legal duty of the com- 
mission, having once established the list, was to continue it in existence 
for the period fixed by law, or by rule having the force of law.” 





®In the Wieland and Keisler cases, supra, the Commission held hearings be- 
fore it acted. In People ex rel. Van Petten v. Cobb, 13 App. Div. 56 (1897), the 
court ordered the restoration of a name deleted, one of the grounds being that 
there had not been a hearing. (Costello v. Lindblom, Cire. Ct. Cook Co., IIL, 
1900, contra.) In the Lowy and Finnegan cases there was an “investigation,” ap- 
parently including an opportunity for interested parties to be heard. In the latter 
case (p. 258), “The commission proceeded with judicial forms to investigate the 
charges that the examination for supervising nurse was irregular but there was 
no trial or judicial hearing before the commission.” 
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Respect for administrative discretion is thus refused, the court 
apparently passing on matters of fact as well as of law, and the 
mandamus action becoming in substance an appeal from the de- 
cision of the commission, not a review of its action for palpable 
illegality. Yet it seems quite proper thus to prevent that a mere 
change of opinion by the commission should upset action already 
completed which has given to candidates for appointment a sort of 
new status. Their expectation, duly established by promulgation of 
a list of eligibles, of being selected for employment, should not be 
upset without giving them opportunity to contest the matter on its 
merits in a court. Allowing discretion to the commission in doing 
acts does not logically entail a like leeway for undoing them. 

This expectation of appointment created by the establishment of 
an eligible list is subject to several other contingencies. Whether a 
commission, having fixed a term of validity for a list, can thereafter 
shorten or lengthen the term, has not been determined in any case 
that I have been able to discover. It seems probable that such a 
change in term, like a change in the order of names, would not in 
general be permissible. The expectation of appointment, however, 
is subject to defeat or postponement because a vacancy may be filled 
by transfer, reduction, or reinstatement, instead of by original ap- 
pointment.** And, of course, a limited power of selection, and so of 
rejection, is left to the appointing officer. 

If the appointment is to be made from an eligible list, the 
question might arise as to whether the inclusion of a candidate’s name 
among those few certified or nominated by the commission for 
selection by the appointing officer is another definitive step, like the 
publication of an eligible list, which can hardly be retraced by the 
commission. But beyond intimations to this effect in State ex rel. 
Weiss v. Keefer, 20 Ohio C. C. (N. S.) 366 (1914), and in Tiernan 
v. Cincinnati, 18 Ohio N. P. (N. S.) 145, 156 (1915), which 
seem to conflict with dicta in State ex rel. C hapman v. Lesser, 94 
Ohio St. 387, 401 (1916), there is no reason to believe that a certifi- 
cate of eligibility for selection for appointment has any legal effect. 
Legal proceedings to compel the submission of a correct list are of 
course appropriate,®*’ and the commission has power on its own initia- 





*Even a Civil War veteran at the head of a list of eligibles for original ap- 
pointment in New York has no right to be certified for appointment in preference 
to a transferee: People ex rel. Mesick v. Scannell, 63 App. Div. 243 (1901). See 
also Matter of Peters v. Adam, 56 N. Y. Misc. 29 (1907); 122 App. Div. 898 (no 
opinion); 190 N. Y. 567 (no opinion). 

“People v. Lindblom, 182 Ill. 241 (1899), contra, is surely wrong, for the duty 
of certifying is clearly ministerial, not quasi-judicial. 
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tive to correct mistakes up to the moment of making the appoint- 
ment.** The appointment of a person not on the list is subject to at- 
tack.*® And an officer making an appointment must make it from the 
list.”° 

But when the appointing officer appoints a person certified for 
appointment by the commission, then a new legal situation arises.” 
The appointment is complete and the authority of both the com- 
mission and the appointing officer is exhausted”* (except in so far as 
either has power to remove one duly appointed to a position). Nor 
may such an appointment be questioned collaterally’* either by ad- 
ministrative action or by court proceedings. The only means of attack 
remaining is a legal proceeding to oust the incumbent.™* Nor is it 
clear that even this remedy is available in Wisconsin. From the 
procedural point of view, no such action seems to exist. (Quo 
warranto is of this nature, but is not available except to try title to 
an office.) If such an action does not exist, the proceeding must 
take the form of mandamus against either the commission or the 
appointing officer, ordering them to undo their previous action. But 
since, as we have seen, neither can recall an appointment once com- 
pleted, being functus officio, the mandamus of a court ordering 
either to annul the appointment is, in strict theory, futile.*> But 








*People v. Lower, 251 Ill. 527 (1911). 

People v. Ingham, 107 App. Div. 41 (1905). Even collateral attack is avail- 
able: for instance, statutory restrictions on the right of the appointing officer to 
remove do not benefit such an appointee: People ex rel Hannan v. Board of Health, 
153 N.Y. 513 (1897), cited with approval in Matter of Murray, 88 N.Y. Misc. 625, 
628 (1915). See also Salter v. Burk, 83 N.J.L. 152, 158 (1912), and People v. 
Chew, 68 Colo. 158 (1920). But Johnson v. Pugh, 189 N.W. (Minn. 1922), gives 
one holding office irregularly the benefit of a statutory restriction of removal. 

People ex rel Hamilton v. Stratton, 79 App. Div. 149 (1903); Burke v. 
Holtzman, 110 App. Div. 564 (1910); Tiernan v. Cincinnati, 18 Ohio N. P. (N.S.) 
145 (1915). 

"If the appointment is to fill a vacancy caused by an illegal removal, however, 
the former place-holder is of course not prevented from obtaining reinstatement. 

21 Op. Att. Gen. of U. S. 335 (1896); State ex rel Weiss v. Keefer, 20 Ohic 
Cc. C. (N.S.) 366 (1914). 

™People ex rel Beck v. Board of Aldermen, 18 N. Y. Misc. 533 (1896); People 
ex rel Barnett v. Johnston, 38 N.Y. Misc. 645 (1902); Green v. Knox, 175 N. Y. 
432 (1903); Matter of Lazenby v. C. S. C., 116 App. Div. 135 (1906); 188 N.Y. 
588 (no opinion). 

“People ex rel Mullen v. Sheffield, 24 App. Div. 214 (1897) (dictum). Pro- 
ceedings of this nature were sustained in People ex rel O’Hara v. Neville, 58 N. 
Y. Misc. 280 (1908); Ptacek v. People, 194 Ill. 125 (1902); and People v. Frazier, 
219 Ill. App. 234 (1920). 

™Lazenby v. C. S. C., 116 App. Div. 135 (1906); 188 N.Y. 588 (no opinion), 
seems to rule that the appointment is absolutely indefeasible. The question was 
not considered in the later New York case cited in note 74. Perhaps the court 
means only that the commission and the appointing officer have exhausted their 
power, while the courts can still act to oust a civil servant whose appointment 
violated the statute. State ex rel Weiss v. Keefer, 20 Ohio C. C. (N.S.) 366, 370 
(1914). But I think it more probable that the court means that even the courts 
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there is also a substantive objection. Beyond a doubt in so far as 
the court would be reversing or ordering the reversal of discretion- 
ary action of the commission, it may not act; and there is language 
in the decisions indicating that the public need of certainty requires 
that a completed appointment should be absolutely unvoidable by 
the courts just as it is irrevocable by the administrative officers.”* 


CERTIFICATION OF PAYROLLS 


The duty of the commission in this respect is to certify “that 
the persons named in such estimate, payroll, or account have been 
appointed, employed, reinstated, or promoted in pursuance of this 
chapter” (Sec. 16.29).77 It seems that the certificate is solely that the 
appointing officer acted legally in making the appointment, 
for it has been held that the commission can not re- 
fuse to certify the payroll of one whom it had wrongfully nominated 
to the appointing officer as eligible for appointment ;’* and that it can 
not refuse to certify the payroll of one who was duly appointed to 
the position of laborer (in the labor class), but was actually doing 
the work of a clerk (in the competitive class). If the latter holding 





should not interfere. On the other hand the Illinois courts (in cases cited in 
note 74) show their tendency to take a larger hand in enforcing the civil service 
law than do the New York courts in recent years—say since People ex rel Schau v. 
McWilliams (1906)—and the inferior New York cases show the same tendency. 
Certainly if the violation of statute was ultimately one of classification, to allow 
an action to oust an incumbent would violate the rule laid down by the New 
York courts against collateral attack on classifications. Even if it were shown in 
a direct action to change the classification that the classification is “palpably ille- 
gal,” there has not yet been a case in New York holding that this would be re- 
troactive and upset an appointment already made. 

Of course, if my conclusion is correct that an appointment of a candidate 
named in the certificate of the civil service commission is absolutely valid in Wis- 
consin, the commission and the appointing officer, if in collusion, may by hasty 
action, prevent redress absolutely. This the Illinois rule obviates. But no curial 
intervention can effectively prevent a commission willing to collude in the breach 
of the law from doing so. 

™In People v. Frazier, 219 Ill. App. 234 (1920), the minority opinion quotes 
the rule laid down in People v. Lower, 251 Ill. 527, 529: “An appointment is com- 
plete when the last act required of the appointing power has been performed, and 
the authority to make the appointment has then been exhausted. In such a case 
the appointing power can not revoke the appointment.” But the majority opinion, 
without discussion, concludes that it is appropriate to mandamus the com- 
mission to cancel its certification of eligibles and thus annul the appointment al- 
ready made. 

"The New York Statute reads “have been appointed or employed or promoted 
in pursuance of law and of the rules made in pursuance of law.” This provision 
may be broader than that of the Wisconsin law, but it seems unlikely. 

®Matter of Lazenby v. C. S. C. 116 App. Div. 135 (1906); 188 N.Y. 588 (no opin- 
ion); State ex rel Weiss v. Keefer, 20 Ohio C.C. (N.S.) 366 (1914). 

"People ex rel Bedford v. McWilliams, 56 N.Y. Misc. 296 (1905). But upon 
similar facts in Matter of Halligan v. Runkle, 174 App. Div. 497 (1916), the court 
intimates that it would look upon such a refusal as proper. 
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is correct and the commission now has not the right to refuse to 
certify payrolls of persons actually employed at some work which is 
not proper for the position to which they were appointed, the law 
might well be amended to give it this right.*° The commission clearly 
has the right to refuse to certify a salary in so far as it is increased 
in violation of the provision forbidding appointments (includng 
promotions) without examination.** 

Certification of payrolls is a purely ministerial duty; that is, 
the courts will judge the facts de novo and, if they conclude the 
commission was wrong, compel it by mandamus® to certify or by 
injunction ** not to certify. Its value, therefore, is not to have ex- 
perts pass on the correctness of appointments—for no leeway is 
allowed for the operation of their discretion—but to provide a con- 
venient check on the action of appointing officers who are in- 
clined to be less interested in the enforcement of the civil service law 
than are the civil service commissioners.** Certification is prere- 
quisite®® to the existence of any claim for salary by any person in the 
employ of the state (including the holders of exempt positions) ex- 
cept those in the unclassified service.** 


INQUISITORIAL POWER 


The Wisconsin commission, like those of other states, has a 
broad power of investigation “concerning all matters touching the 
enforcement and effect of the provisions of this chapter”. Sec. 16.04 
(3). The United States commission makes large use of this power 
(in a way as a substitute for the power to veto payments of salary, 





"The Ohio statute reads, “have been appointed, promoted, reduced, suspend- 
ed, or laid off, or are being employed in pursuance of this act and the rules adopted 
thereunder.” 

"People ex rel Perrine v. Connolly, 217 N.Y. 570 (1916). See also Matter of 
MacDonald v. Ordway, 174 App. Div. 518 (1916), reversed as not a promotion by 
219 N.Y. 328 (1916). 

“Certiorari is inappropriate: Newark v. Fordyce, 88 N.J.L. 440 (1916). 

But this is considered a collateral attack on an appointment and therefore 
will lie only if the appointment is void: Greene v. Knox 175 N.Y. 432 (1903). 
Presumably only an appointment made without certificate from the commission or 
by an officer not having appointing power would be void. 

Thus the commission effectively hinders not merely illegal original appoint- 
ment, but illegal reinstatement, People ex rel Gumprecht v. Knox, 66 App. Div. 
517 (1901); illegal transfer, Matter of Owens, 76 N.Y. Misc. 610 (1912); or illegal 
promotion, People ex rel Perrine v. Connolly, 217 N.Y. 570 (1916). 

Allen v. New York, 160 App. Div. 534 (1914); People v. Burdett, 271 Ill. 
503, 505 (1916). Compare Matter of Halligan v. Runkle, 174 App. Div. 497, 500 
(1916). 

People ex rel Ewell v. Roberts, 10 N. Y. Misc. 764 (1895); Matter of Flaherty 
v. Milliken, 193 N. Y. 564 (1908). 
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which it does not possess), but the state commissions seem to exercise 
it rarely. The power is not judicial ;** and it has been held that the 
conclusions of the commission may not be received in evidence in a 
mandamus action brought to regain a position from which relator 
claims to have been unlawfully dismissed.** Whatever judicial con- 
trol there may be over the exercise of this power would be by 
means of injunction.®® 


CHANGE OR TERMINATION OF SERVICE 


In Wisconsin the commission has a very limited authority over 
the tenure of civil servants of the state (other than its own em- 
ployees), nearly all power residing in appointing officers.®° 


A. Probationary Term 


In New York the commission may fix the maximum period of 
probationary tenure and has fixed it in the case of competitive 
positions at three months. In Wisconsin, however, the statute pro- 
vides that “all original appointments to the competitive and non- 
competitive classes and the labor class of the classified service shall 
be for a probationary period of one, two, or three months in the dis- 
cretion of the appointing officer.” Sec. 16.23. 

In general the probationary term is a separate term.*' The 
probationer may be dropped at the end of probation wholly at the 
will of his superior.°? The statute requires no formality except 
notice (in writing in Wisconsin). If no notice is given before the 
term expires,°* however, the probationer becomes a permanent ap- 





"See note 42. 

People ex rel Gallup v. Williams, 139 App. Div. 355 (1909). The case has 
never been followed on this point and seems wrong. Barry v. Jackson, 30 Cal. 
App. 165, 170 (1916), is tacitly contra. 

Even where a city charter provided “that any officer who has been convicted, 
after a trial before the commission, of wilfully violating any of the provisions 
of the [civil service] article, shall be dismissed from the service ..... the ap- 
pointing officer must dismiss, and the power of removal is not granted to the 
commission by the mere fact that it may investigate and make findings.” Easson 
v. Seattle, 32 Wash. 405, 413 (1903). 

*T refer only to regular appointments, not to provisional and temporary ap- 
pointments under Sec. 16.20 (1) and (3). 

"People ex rel Archer v. McAdoo, 110 App. Div. 740; 184 N.Y. 575 (no opinion) 
(1906). 

“In Illinois removal during or at the end of the probationary term is re- 
stricted, but does not require the formality of a trial as does removal of a per- 
manent appointee. In Massachusetts there is no probationary term; nor is there 
any under the Wisconsin county and city civil service laws. 

*Unless the probationer prevents: Matter of Dalton v. Darlington, 123 App. 
Div. 855 (1908). 
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pointee without any formality. Similarly if any permanent appoint- 
ment is for a fixed term, an incumbent may be reappointed at the 
end of that term without new examination.” 

During his probationary term an appointee enjoys in Wiscon- 
sin, as in most other states, the same protection against disturbance 
as during a permanent term.” 


B. Transfer and Reinstatement 


A transfer or a reinstatement requires the approval of the 
commission. Sec. 16.24 (1). To be eligible for transfer into the 
competitive class a person must have obtained a place upon the list 
of those eligible for original appointment to the position to which he 
desires to transfer.** Sec. 16.24 (2). Moreover, transfer to any 
position may not be used to evade the provisions regarding pro- 
motion.** Sec. 16.19 (3). 

It seems that the commission has an unlimited right to withhold 
its approval of transfers, unless it has established rules limiting it- 
self.°* But in the matter of reinstatements its right not to approve 
and that of appointing officers not to reinstate is probably limited by 
statute, for any person “separated from the service without de- 
linquency or misconduct on his part . . . . may be reinstated within 
one year.” Sec. 16.24 (3). The statutory “may” is held to be 





“People ex rel Wilson v. Knox, 45 App. Div. 537 (1901); Opinions of Attorney 
General of New York, 1913, p. 306. 

*Hoeges v. Guilfoyle, 61 App. Div. 187 (1901); People ex rel Kastor v. Kearney, 
164, N.Y. 264 (1902); People ex rel Zeiger v. Whitehead, 99 N.Y. Misc. 578 (1917). 
The Wisconsin statute says, “dismissal for cause may be made during such (pro- 
bationary) period.” A permanent appointee may not “be removed, suspended 
for more than fifteen days, discharged, or reduced in pay or position, except for 
just cause, which shall not be religious or political.”” Presumably this is what 
is denoted by the phrase “dismissal for cause.” 

Compare Matter of Peters v. Adam, 56 N.Y. Misc. 29 (1907); 122 App. Div. 
898 (no opinion); 190 N.Y. 567 (no opinion). 

“Compare Hale v. Worstell, 185 N.Y. 247 (1906), holding a promotion under 
the guise of a transfer, unconstitutional. 

*In matter of O’Connell v. Clark, 200 App. Div. 606 (1922), the court speaks 
of “the right to transfer” as being subject to the discretion of the commission, and 
“unless the discretion is abused .... the courts should not interfere.” It is pos- 
sible that by Rule XVII the New York commission obligated itself to allow trans- 
fers in so far as permitted by the statute and its other rules. Otherwise the 
“right” does not exist. 

But a veteran under the New York law has a statutory right to be trans- 
ferred if the position he has been holding is abolished; Matter of Powers v. Dahl, 
173 App. Div. 501; 219 N.Y. 578 (reversing App. Div. on dissenting opinion there) 
(1916); Matter of Devins v. Sayer, 200 App. Div. 669 (1922). This right applies 
even to a transfer from an exempt to a competitive position, People ex rel Ward 
v. Weeks, 162 N. Y. S. 744 (1916); 165 N.Y.S. 1106 (App. Div.) (no opinion) 
except that of “private secretary, cashier, or deputy,” People ex rel Hay v. Bowe, 
134 N.Y.S. 524 (1912). 
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mandatory.*® But no right to reinstatement exists unless there be a 
vacancy.*°° 

Reinstatement as a remedy for illegal dismissal is another 
matter. The courts of course give relief in appropriate cases of this 
kind, provided the relator has brought his rights to the attention of 
his superior and has been refused reinstatement.’ This matter I 
shall now discuss in detail. 


C. Suspension, Reduction, and Dismissal 


Every appointing officer has full legal right to suspend, reduce, 
or dismiss subordinates unless this power is denied or limited by 
legislation.2°”* Such denial or limitation (both substantive and pro- 
cedural) is almost universal in civil service laws, tho in the 
New York state civil service, removal (which I use in an inclusive 
sense) is unrestricted substantively except that it may not be for 
political reasons, and unrestricted procedurally except in the case 
of veterans. Wherever removal is left to the appointing officer, 
there is always a substantive restriction, a prohibition of removal for 
political reasons.*°** The remedy for such a removal is mandamus 





*This passage in the New York law seems not to have been construed. Other 
provisions reading “shall be entitled” to reinstatement have been enforced: 
People ex rel Birmingham v. Grout, 45 N.Y. Mise. 47 (1904) ;People ex rel Machen v. 
Hayes, 115 N. Y. Mise. 373; 199 App. Div. 930 (no opinion); 233 N.Y. 542 (no 
opinion) (1922); People ex rel Kehoe v. Leo, 233 N.Y. 173 (1922). Apparently the 
“may” in the Wisconsin statute is mandatory, however, for in Cutler v. Howard, 
9 Wis. 309 (1859), the court said in discussing the meaning of “may” (p. 312); 
“when public corporations or officers are authorized to perform an act for 
others, which benefits them .... the corporations or officers are bound to per- 
form the act. The power is given to them not for their own, but for the benefit 
of those in whose behalf they are called upon to act; and such is presumed to be 
the legislative intent. In such a case they have a claim de jure to the exercise of 
the power.” 

1People ex rel Forest v. Williams, 140 App. Div. 723; 203 N.Y. 550 (no 
opinion) (1911); People ex rel De Vito v. Sayer, 199 App. Div. 962; 233 N. Y. 615 
(no opinion) (1922). 

11State ex rel Bannen v. Arnold, 151 Wis. 38 (1912); People ex rel Taylor v. 
Welde, 61 App. Div. 580 (1901). No demand for reinstatement is prerequisite to 
legal proceedings if all facts were known to the superior when he made the re- 
moval. People ex rel Bear v. Clausen, 50 App. Div. 324 (1900). 

10222 R C L 562; Horstman v. Adamson, 101 Mo. App. 119, 126 (1903). When 
removal may be only for cause, the statute impliedly requires that a hearing be 
given before removal: State ex rel Ringer v. Harper, 157 Wis. 421 (1914). But see 
22 R C L 576, and Ayers v. Hatch, 175 Mass. 489 (1900). No such implication ex- 
ists of course where the procedure for removal is expressly mentioned as in the 
Wisconsin civil service law. 

28This is the only general restriction in New York. In Wisconsin, removal 
(except in the exempt class of the state service by express provision, and of the 
city service probably by implication—People ex rel Garvey v. Prendergast, 148 
App. Div. 129—1911) may be only “for just cause, which shall not be religious 
or political.” Sec. 16.25 (state service) and 16.68 (city service). (In the county 
service, removal in the classified service is by the commission, not the appointing 
officer). In the Illinois state classified service removal is only “for just cause” 
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for reinstatement,’* andor damages.’ Few cases are brought in 
reliance on this provision of civil service laws (tho it is undoubted- 
ly often broken in spirit) because of the difficulty of proving a 
political motive. Restrictions on removal, whether substantive or pro- 
cedural, do not prevent bona fide abolition of a position incidentally 
entailing separation of the incumbent from the civil service. And 
it seems that if there is a bona fide reduction of force, in the 
selection of those who shall be retained and those who shall be dis- 
missed, political considerations may govern.’ 

Mala fides is not proved by showing that the legislative or ex- 
ecutive power which abolished the position was ill-disposed toward 
its holder.*%* Tho this, like a political motive,’°* may be indicative 
of bad faith. The test is not one of good or bad faith’®® in any 
general sense, but whether the position really ceases to exist.1° If 
former incumbent may regain the position—provided always that 
there is some statute restricting removals which has not been com- 
there is a mere change of name or an abolition of the position follow- 





that is, “any cause which is detrimental to the public service, other than political, 
racial, or religious.” (Under the Cook County, the city, and the park civil service 
laws removal is by the commission). 

%%People ex rel Bean v. Clausen, 50 App. Div. 324 (1900); People ex rel 
Somerville v. Williams, 217 N. Y. 40 (1916). 

It is held in New York that after any sort of illegal removal, the employee 
removed must establish his right to his employment by mandamus (or in a few 
cases certiorari) as a prerequisite to any other form of relief. Van Valkenburgh 
v. Mayor, 49 App. Div. 208, 211 (1900); Hilton v. Cram, 112 App. Div. 35 (1906); 
190 N.Y. 535 (no opinion); Sutliffe v. New York, 132 App. Div. 831, 835 (1909); 
Doty v. State, 17 N.Y. Ct. of Claims 22 (1917); McGraw v. Gresser, 226 N. Y. 57 
(1919). In other jurisdictions—but not Wisconsin which seems not to have passed 
on this question—this rule does not prevail. See notes 12 and 13; also 
Gardner v. Lowell, 221 Mass. 150 (1915); and Marcus v. Duluth, 138 Minn. 225 
(1917). The New York rule seems to be a development of the more generally re- 
cognized rule that an officer illegally removed must regain his office by quo war- 
ranto (or in a few cases mandamus or certiorari) as a prerequisite to any other 
form of relief. Van Valkenburgh v. Mayor, supra; Selby v. Portland, 14 Ore. 243 
(1886). 

Bean v. Clausen, 113 App. Div. 129 (1906). 

Matter of Edkins v. Wotherspoon, 173 App. Div. 330 (1916) (semble). The 
New York law (Sec. 22a, added 1920) now requires that in case of abolition of 
positions, incumbents “shall be deemed to be suspended without pay” and that 
they shall be laid off “in the inverse order of their original appointment.” Per- 
sons so suspended are to be placed by the commission on a special list of eligibles 
from which certifications shall be made in preference to the regular list for a per- 
iod of two years. 

People ex rel Vineing v. Hayes, 135 App. Div. 19, 22 (1909). 

Garvey v. Lowell, 199 Mass. 47 (1908). 

%*People ex rel Kaufman v. Board of Education, 166 App. Div. 58 (1915). 

°People ex rel Corrigan v. Mayor, 149 N.Y. 215, 225 (1896); State ex rel 
Ingram v. Jersey City, 63 N J L 542 (1899); People ex rel Davison v. Williams, 
213 N.Y. 130, 134 (1914); Barry v. Jackson, 30 Cal. App. 165 (1916); People v. 
Coffin, 282 Ill. 599, 610 (1918); State v. Seattle, 115 Wash. 548 (1921); People v. 
O’Ryan, 71 Colo. 69 (1922). 
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ed by its immediate recreation under the same or a new title, the 
plied with. 

Likewise a reduction of salary or of force is lawful if genuinely 
in the interest of enconomy,’™’ but a reduction of salary by an 
appointing officer’? which is intended merely to cause a resignation 
is unlawful,’** being a removal. ** 

There is at least one case that holds that the courts should 
treat the determination of the civil service commission, if it has oc- 
casion to pass on the question, as conclusive on the question of the 
actual abolition of the position.** Normally the question does not 
come before it. 

The Wisconsin act freely permits suspension of a person in the 
state service for fifteen days or less.“* Otherwise involuntary 
separation from the classified service (exempt positions excepted) 
may be only “for just cause”’.7 If statutory restrictions are 





People ex rel Steers v. Dept. of Health, 86 App. Div. 521 (1903); People ex 
rel Tyng v. Prendergast, 164 N. Y. S. 1042, 1049; 164 N. Y. S. 1108 (App. Div.) (no 
opinion) (1917); O’Neill v. Williams, 53 Cal. App. 1 (1921). 

42Perhaps not if by a legislative body: People ea rel Brown v. Sutton, 3 App. 
Div. 440, 442 (1896). 

u3Hilton v. Cram, 112 App. Div. 35 (1905) (dictum); People ez rel Jones v. 
Saxe, 92 N. Y. Misc. 409 (1915). A dictum in People ex rel Tyng v. Prendergast, 
164 N.Y.S. 1042, 1050 (1917) is contra. 


%4People ex rel Callahan vy. Board of Education, 78 App. Div. 501 (1903). 


“Tt is not questioned that the civil service board when it made its investi- 
gation for the purpose of classification, determined that the places of employment 
were the same under the new ordinance as under the old, from which it follows 
that the petitioners were entitled to be restored to the positions from which they 
were removed.” Barry v. Jackson, 30 Cal. App. 165, 170 (1916). Contrast the reso- 
lution of an analogous question concerning transfer of veterans in Matter of 
Donovan v. Cantor, 89 App. Div. 50 (1903), (in which the majority, relying on 
Sims v. Collier, later overruled by Schau v. McWilliams, hold mandamus an in- 
appropriate form of action) minority opinion (p. 57): “The... . . commission 
should .... inquire into the facts as to the duties of the old and new positions” 
to determine whether the new ones are the same. But in so doing the commission- 
ers are “vested with no discretion .... . It is unlike the case of a physical 
or mental examination, which is administrative in its character and can not be 
fully laid before the courts for review .... . If the duties were in fact the 
same..... they nad no alternative but to certify the relator as eligible for ap- 
pointment.” 


6A similar provision in the Illinois city civil service law is held to prevent 
absolutely a recovery of salary for this initial period, thus to this extent limiting 
all other restrictions on removal: People v. Stevenson, 272 Ill. 215, 219 (1916); 
Thomas v. Chicago, 273 Ill. 479 (1916). 


“T™Reduction of force or abolition of positions might be considered a “just 
cause.” But separation from the service by those means is recognized as valid 
everywhere and never requires procedural formalities (except in Massachusetts 
if it would oust a veteran—see Sec. 23 of the Massachusetts act) even under laws 
requiring them generally. I have therefore treated those removals as in a class 
by themselves. 
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violated, the remedy is reinstatement by mandamus™® (or in states 
where the removal is after a quasi-judicial trial, by certiorari’), 
and“or damages.’*° The measure of damages that may be recovered 
against the government unit, the improper successor of the com- 
plainant, or the removing officer, is a matter on which jurisdictions 
disagree.*** It is, of course, a matter in no way peculiar to the civil 
service laws. 

In no respect is there more variety between civil service laws 
than in their treatment of removals. In New York, as I have said, 
there is no restriction on the removal of most incumbents. In the 
federal service, an incumbent must have an opportunity to answer 
charges which must be in writing. Under a few laws a judicial or 
quasi-judicial hearing or trial is prerequisite to removal. Charges, 
when required, must allege “proper cause” (Mass.), or “just cause” 
(Wis.), or some specific ground named by the statute (Ill. and 
Ohio) for removal. Again, the statutes vary widely as to the part 
taken by the commission and the appointing officer and the court 
in the accomplishment of a removal. Whether the removal is free 
or restricted, the appointing officer has sole power to remove in 
most eastern states. In the western states the tendency is either to 
give the commission sole power to make a permanent removal or 
else to constitute it a court cf review of removals made by the ap- 
pointing officer. Occasionally statutes make express provision for 
review of removal by the courts.12? Where no such provision 
exists, the courts will, however, reinstate one who has been re- 
moved in violation of law. Here again there is interesting diversity 
between jurisdictions, some courts reviewing more issues than others. 
In general it may be said that where the civil service commission has 
acied, the court will look only at the jurisdiction of the commission 
and the form of the proceedings. If those concord with the statute, 


— 





M8State ex rel Wagner v. Dahl, 140 Wis. 301 (1909); State ex rel Hayden v. 
Arnold, 151 Wis. 19 (1912). Quo warranto also might be appropriate if the re- 
lator were an officer and the office had been filled: State ex rel Ringer v. Har- 
per, 157 Wis. 421 (1914). 

19People ex rel Lenahan v. Grifenhagen, 146 App. Div. 874 (1911); Matter 
of Carter, 141 Cal. 316 (1903); Brokaw v. Burk, 89 N.J.L. 132 (1916). 

2Dotson v. Cassia Co., 206 Pac. 810 (Idaho 1922); Bd. of Capitol Managers v. 
Rusan, 210 Pac. 328 (Colo. 1922); Ashton v. Wolstenholme, 137 N. E. 376 (Mass. 
1922); and cases cited in note 104. 

%1Becker v. Green County, 176 Wis. 120 (1922); Harding v. Des Moines, 188 
N.W. 135 (Iowa 1922); Coe v. Dotham 94 So. 186 (Ala. 1922); and the first two cases 
in note 120, are some recent cases showing the great diversity of view fully 
recognized by the courts to exist. 

12This procedure was proposed as an amendment to the Wisconsin state civil 
service act in the Dahl bill, 294 A, defeated at the last session. It seems to be 
actually in use only in Massachusetts, and to a slight extent in Ohio; see note 131. 
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the action of the commission will stand. On the other hand where 
the court is reviewing a removal by an appointing officer of which 
the commission has no control, some courts interpret their right of 
review as farther-reaching. 

Chapter 16 of the Wisconsin Statutes illustrates several varieties 
of removal procedure. In the competitive, non-competitive, and labor 
classes of the state service no subordinate “shall be removed . . . ex- 
cept for just cause” and the appointing officer shall “furnish to the 
subordinate his reasons for the removal and allow him a reasonable 
time in which to make an explanation.” (Sec. 16.25). In the 
classified city service removals formerly were unrestricted; next, 
were restricted substantially as in the state service now; and since 
1919, are under a regime whereby appeal to the commission is sub- 
stituted for opportunity to make an explanation to the appointing 
officer. The removal may be only “for just cause” and the removed 
person, at his demand “shall be furnished, by the officer making the 
removal, with the reason in writing for such action.” (Sec. 16.68). 
In the classified county service the appointing officer may only 
suspend a subordinate and file charges against him with the com- 
mission. The commission must then notify the officer and the ac- 
cused of the time and place set for a hearing, and, after the hearing, 
“determine whether or not the charge is well founded” and “take 
such action by way of suspension, demotion, discharge, or reinstate- 
ment, as it may deem requisite and proper.” “The decision of the 
commission shall be final.” 


1. Under the Wisconsin County Law 


In no reported case has the finality of the county commission’s 
decision been questioned. But the interpretation of analogous pro- 
visions in statutes of other states is strongly persuasive that there 
remains a very limited court review. From the constitutional point 
of view, certainly no review is necessary (though it is in the case of 
most decisions of administrative bodies), for the constitution 
affords no protection from unrestricted dismissal and hence certainly 
can afford none against violation of restrictions on the power or 
right to dismiss.'** But as it is the general duty of courts to assure 





13Rither an office is not “property” within the meaning of the Fourteenth 
Amendment and similar provisions, Matter of Carter, 141 Cal. 316, 319 (1903); 
or else, tho it is property, any manner of removal prescribed by statute is “due 
process of law,” Ekern v. McGovern, 154 Wis. 157, 244 (1913). According to the 
latter view, any violation of the statute is a violation of the constitution; but 
since the protection of the constituion is coextensive with and measured by the 
statute, the former is negligible—at least if the latter is explicit. 
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a suitor his rights no less against officers of the state than against 
private persons; where the statute limits, as here, the superior’s 
right to dismiss, the subordinate is impliedly given a remedy by way 
of resort to the courts if the statute has been transgressed to his 
damage. 

Since the statute takes the power to remove from the adminis- 
trative superior and vests it in the commission, removal by anyone 
other than the commission would be treated by the courts as a 
nullity,’** though usually, as in the case of void marriages, a decree 
will be rendered the better to secure the claimant his due.’*® The 
distinction between a nullity and a mere error is of little importance, 
however, for if the incumbent ceases to perform the duties of his 
position and draw his pay, yet fails to assert his rights, he will be 
barred by laches from obtaining legal redress.**® 

The courts review a “final” decision of the commission only as to 
jurisdiction and procedure.*** The courts will see that an adequate 
cause is alleged for removal,’** as this is treated as jurisdictional, 
but not that the alleged cause is in fact true.’*° Where the adequacy 
of the cause alleged really involves a question of law, the Wiscon- 
sin court would pretty surely review it.'*° 


2. Under the Wisconsin City Law 


We have no reported decisions concerning the Wisconsin city 





%4People ex rel Tate v. Dalton, 158 N.Y. 204 (1899); Matter of Carter, 141 
Cal. 316, 322 (1903). 

28Fasson v. Seattle, 32 Wash. 405 (1903); Buehring v. U. S., 45 Ct. Cls. 404 
(1910). 

The federal courts are particularly strict in invoking the doctrine of laches. 
See note 13. Among the numerous state cases may be mentioned: People ex rel 
Snyder v. Partridge, 83 App. Div. 262 (1903); People ex rel Connolly v. Board of 
Education, 114 App. Div. 1 (1906); Matter of Knapp v. Duffey, 169 App. Div. 794 
(1915). 

Thus in People v. Chicago, 142 Ill. App. 103 (1908) quoted in Ellfeldt v. 
Chicago, 189 Ill. App. 610 (1914), the court says: “It makes no difference whether 
review is attempted by certiorari or in a petition for mandamus, the inquiry on 
our part and on the part of the Circuit and Superior Courts is limited to the ques- 
tions whether the commission had jurisdiction and whether it followed the form 
of proceedings legally applicable.” Similar are Mohr v. C. S. C. 186 Iowa 240 (1919), 
and O’Donnell v. C.S.C., 173 N.W. 43 (Iowa 1919). 

®8Joyce v. Chicago, 216 Ill. 466, 473 (1905). But where, as in Wisconsin, speci- 
fic causes are not enumerated, a wide leeway might be allowed the commission as 
to what constitutes a just or adequate cause. See quotation in text, infra, from 
State v. Boyington; and compare the situation under the state civil service law 
discussed in note 138. 

%2Powell v. Bullis, 221 Ill. 379 (1906). 

*”°The dictum in Sullivan v. Lower, 234 Ill. 21, 24 (1908), that the court will 
not reverse the commission if it has made an error of law, is in conflict with the 
holding of the Wisconsin Supreme Court in State ex rel Rodd v. Verage, 177 Wis. 
295 (1922), and goes farther than seems necessary under such a statute or expedient 
apart from it. 
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civil service law in its present form. (The cases that arose when its 
provisions for removal were much the same as they are now under 
the state law will be mentioned in the next section.) But here again 
we can rely with confidence on decisions under similar statutes in 
other jurisdictions. Whether the commission is (virtually) a court 
of original jurisdiction, as under the county law, or one of appellate 
jurisdiction, as under this city law, the scope and the extent of court 
review of its action appear to be exactly the same.'* 


The same change was made in the Ohio general civil service 
law in 1915 as in the Wisconsin city law in 1919. The commission 
now makes a complete re-examination of the propriety of the re- 
moval,’*? upon demand of the removed public servant. Its only 
power is to act on the basis of the charges preferred by the appoint- 
ing Gfficer.** And having approved a removal, it is functus 
officio.** 


The function of commission and court under a statute almost 
identical with the Wisconsin law is nowhere better described than 
in a series of Washington cases.*** Under such a statute the com- 
mission acts as a check on freedom of appointment and removal, but 
“is not given the power of either actual appointment or removal.’’?** 





11The language of the statute may of course indicate a definite field for court 
review. Thus in Landrey v. Harmon, 5 Ohio App. 217, 221 (1916), the court in- 
terpreted the “appeal” allowed by statute from the commission to the court to be 
a trial de novo. “The fact that the appeal is the second appeal in the same pro- 
ceeding goes only to the construction of doubtful terms, if any, in the statute 
authorizing it. If the statute is sufficiently clear, as we think this statute is, the 
scope of the appeal should not be unduly limited.” Compare the discussion of the 
‘review” allowed by Massachusetts statute in Murray v. Justices, 233 Mass. 186 
(1919). 

12Jn Ohio, however, the appointing authority must still give the person he 
wishes to remove “a reasonable time in which to make and file an explanation.” 
Whether a failure to observe this procedural requirement could be remedied by 
nandamus (either before or after resort to the commission) seems doubtful. 
?robably the trial before the commission would be held to be an adequate substi- 
tute for the opportunity to explain to the appointing officer. But the making of 
charges is clearly essential. If the commission affirms a removal made without 
adequate charges, the court will compel reinstatement by mandamus: State v. 
Board of Agriculture, 95 Ohio St. 276 (1917). 

%8The commission can not “affirm the order of removal upon a ground not 
theretofore brought to the attention of the employee”: State v. Board of Agricul- 
ture, supra, at 286. 

State v. Lesser, 94 Ohio St. 387 (1916). See also Industrial Commission v. 
Evans, 99 Ohio St. 56 (1918). 

4%5Enumerated in note 137. See also State v. Cleveland, 20 Ohio C.C.(N.S.) 250 
(1912). 

18¢Easson v. Seattle, 32 Wash. 405, 413 (1903). Hanchett v. Burbridge, 59 Utah 
127 (1912), accords. 
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In none of the Washington cases has the writ of mandamus been 
applied for.**’ But in no case does the form of legal proceeding 
come in for attention; the cases are decided on their merits. The 
leading case is State ex rel. Wolcott v. Boyington, 110 Wash. 622 
(1920), from which long passages have been quoted in each of the 
subsequent cases. There the court is discussing the charter of 
Spokane which provided for a review, at the instance of a suspended 
employee, by the city civil service commission whose decision as to 
dismissal or reinstatement should be final. The Supreme Court, 
sustaining the lower court in dismissing the writ, says (p. 625) : 


“While the subject of the dismissal of civil service employees un- 
der a charter provision of the nature here in question is, in a limited 
sense, a matter of judicial cognizance in the courts, the inquiry which 
the courts are permitted to make relative thereto can, in no event, ex- 
tend to the merits, generally speaking, of a case heard and decided by 
the civil service commission, The reason is that the employee would 
not, upon his dismissal, have any right of redress whatever, except for 
the charter provisions, which give him the right to be heard before 
the tribunal created by the charter. Manifestly, had the charter given 
to the head of the department in which appellant was employed un- 
restrained authority to hire and discharge employees in that department, 
the courts would, under no circumstances, have jurisdiction to entertain 
any phase of the question of appellant’s dismissal from, or retention in, 
the service of the city. .... The civil service commission [has not 
only] the power to decide questions of fact, that is, as to what acts 
have been committed by an employee which are sought to be shown as 
grounds for his dismissal, but also the question as to whether or not the 
particular acts drawn in question constitute a sufficient cause for the 
dismissal. .... Nothing is specified in the charter as to what are, or 
what are not, sufficient reasons for the suspension of an employee by the 
head of the department or his final dismissal by the civil service com- 
mission. It would seem, therefore, that the question as to what acts 
are, and what are not, sufficient to warrant the dismissal of an em- 
ployee is a question to be decided by the civil service commission, just 
as the question of whether or not such cause exists in fact is to be decided 
by the civil commission. 

It may be that the hearing accorded an employee by the civil service 
commission in a particular case might be so unfair in the circumscribing 





4In Easson v. Seattle, supra, a mandatory injunction for reinstatement was af- 
firmed, the court saying (p. 408): “All questions as to whether respondent had 
adopted the appropriate remedy in the premises were waived.” In Price v. Seattle, 
89 Wash. 376 (1905), a like decree was reversed purely on the merits of the case. 
In King v. Listman, 63 Wash. 271 (1911); State v. Boyington, 110 Wash 622 (1920); 
Ford v. Seattle, 117 Wash. 55 (1921); and Ryan v. Everett, 121 Wash. 342 (1922), 
the proceeding was one of certiorari or direct review of the quasi-judicial 
action of the commission. 
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of the employee’s opportunity to be heard, or in some other respect, as 
to conclusively show such arbitrary and capricious action on the part of 
the civil service commission, as to call for the conclusion that its 
members did not exercise their judgment at all, and thus warrant 
interference by the courts, preventing the putting into force of the 
decision of the civil service commission so rendered; but we are quite 
convinced this is not such a case. Appellant was awarded full opportunity 
to be heard, and evidence was heard tending, at least in some measure, 
to prove the charges made against him as the cause of his suspension 
and dismissal. This, we think, is, in any event, as far as the courts may 
inquire into the questions of fact involved.” 


The question of the adequacy of a cause is a mixture of law and 
fact. Hence we find some disagreement as to whether it is one finally 
within the competence of the commission or not, and I will not 
venture to forecast how the Wisconsin law will be interpreted. 


3. Under the Wisconsin State Law 


Dismissals from the Wisconsin state service remain outside the 
control of the civil service commission—as they do in general in 
Massachusetts, New York, New Jersey, and certain Pennsylvania 
cities, and as they did still recently in Ohio. But on this point it is not 
necessary to go to decisions of other jurisdictions. (Indeed some of 
the Pennsylvania cases appear to conflict with the rule of the extent 
of court review settled in Wisconsin.) 

In State ex rel. Wagner v. Dahl, 140 Wis. 301 (1909), the court 
makes a long review of relevant decisions both in this state and abroad 
in order to determine (p. 304) “how far and to what extent the 
courts have authority or jurisdiction to review the act complained 
of by the relator”, to wit, his removal by the state treasurer, when 
“the statute makes no provision for any review, by any other body 
or tribunal, of the action of an appointing officer in removing a 
subordinate.” 


Incompetency and insubordination were the causes assigned 
for the relator’s removal. Apparently he was allowed the statutory 
opportunity to make an explanation, for in his petition for mandamus 
his claim was that he was neither incompetent nor insubordinate. 
These issues were submitted over defendant’s objection, to a jury, 
which found for defendant. Relator appealed alleging errors in 
the trial of the action. The Supreme Court affirmed judgment on 
the ground that “the motion of the defendant to take the case from 
the jury and dismiss the action should have been granted.” 











296 WISCONSIN LAW REVIEW 





The court concludes that relator had no cause of action be- 
cause, (p. 306) “the ultimate decision on questions of fact must 
rest somewhere, and, when the question presented is one pertaining to 
legislative [i. e. created by legislation] rights and privileges, the 
decision of the special tribunal appointed to decide the question is 
final, if it acts within its jurisdiction and not arbitrarily, and no 
review is provided for..... The causes for removal assigned by the 
state treasurer in the present case were just causes for removal with- 
in the meaning of [Sec. 16.25]. The treasurer acted within his 
jurisdiction in making the removal for the cause specified, and 
there is nothing to show that he acted arbitrarily, or otherwise 
than in perfect good faith, in making it. Whether he was right or 
wrong in reaching the conclusion which he did on the facts is not a 
question for the courts to decide.” 

Here we find mentioned the few matters that the court will 
consider: (1) whether the cause assigned was one allowed by the 
statute,’** that is, whether it is a “just cause ... not... religious or 
political”; (2) whether the removing officer acted within his 
jurisdiction—that is, probably, whether he was empowered to re- 
move the relator under any circumstances; (3) whether he acted 
arbitrarily or in bad faith. A fourth matter (which may perhaps 
be covered by the second) is considerable by the courts—that is, 
whether the relator has been given the opportunity required by 
statute to make an explanation.’*® But if he does not avail himself 





“8Both in State ex rel Bannen v. Arnold, 151 Wis. 38 (1912), and in State ex 
rel Hayden v. Arnold, 151 Wis. 19, decided the same day, the court goes out of its 
way to indicate that it has no concern with the question of whether “the cause 
assigned exists and is sufficient”, whether “the cause was a good one or whether 
it existed.” There is no doubt that the existence, or adequacy of proof, of cause 
is not examinable by the court (unless as showing mala fides), but the language 
used in State ex rel Wagner v. Dahl, supra, and in State ex rel Langen v. Bodden, 
165 Wis. 243 (1917), seems to gainsay these dicta that the court will not inquire 
as to the legal sufficiency of the cause alleged. And such is clearly the holding 
under similar statutes in other states. McCarthy v. Emerson, 202 Mass. 352, 353 
(1909); Neal v. New Haven, 83 Conn. 151 (1910); People ex rel Van Tine v. Purdy, 
221 N. Y. 396 (1917); People ex rel Kelly v. Kirchway, 177 App. Div. 706 (1917); 
People ex rel Rigby v. Anderson, 198 App. Div. 283 (1921). A wider 
extent of review has been practiced here and there (but subsequently re- 
pudiated in New York—see next note,) as in Thomas v. Connell, 107 Pa. 691 
(1919); but a narrower one under no statute giving the commission no supervi- 
sion of removals. 

3%Jn no Wisconsin case has this question been raised. But in other jurisdic- 
tions the courts require procedural conformity with the statute. Thus in so far 
as the New York law requires an opportunity to explain, the courts reinstate one 
removed without being given this opportunity, though they have concluded after 
some hesitation that they will not pass on the truth of the reasons alleged for re- 
moval nor on the adequacy of the explanation offered in defense: People ex rel 
Kennedy v. Brady, 166 N.Y. 44 (1901); People ex rel Collins v. Ahearn, 133 App. 
Div. 52; 196 N.Y. 572 (no opinion) (1909); Matter of Griffin v. Thompson, 202 N.Y. 
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of this opportunity, he can get no aid from the courts.'* 

The only one of these matters not already sufficiently con- 
sidered in discussing the county and the city civil service laws is 
that of good faith. In the cases where the courts review the action of 
the appointing officer, there is frequent reference to bad faith, 
bias, or prejudice, though one rarely finds such terms applied to the 
conduct of a court or to the quasi-judicial operations of the civil 
service commission. It is unlikely, however, that the courts mean by 
bona fides anything more than that the charge could be honestly 
made and the procedure prescribed by law was fairly carried out.*** 
State v. Fosdick, 15 Ohio N. P. (N. S.) 630 (1914). As was 
said in Matter of Griffin v. Thompson, 202 N. Y. 104 (1911), “The 
power of removal ..... is very broad and the right of review very 
narrow. These rules are doubtless essential to good service and en- 
tirely proper. But their liberality in favor of the superior furnishes 
all the greater reason why such requirements as they do impose 
should be fairly and honestly observed.” 


Witt1AM GorHAM RICE, JR. 





104 (1911). (And compare People ex rel Coughlin v. Webster, 98 App. Div. 581 
(1904), arising under a statute requiring a hearing before removal.) Truitt v. 
Philadelphia, 221 Pa. 331 (1908) accords. See also Ransom v. Boston, 196 Mass. 
248 (1907), and Williamson v. Commonwealth, 5 (Australia) C.L.R. 174 (1907), giv- 
ing damages but refusing reinstatement. And compare Matter of Burke v. Con- 
nolly, 76 N.Y. Misc. 337 (1912). 

“State ex rel Bannen v. Arnold, 151 Wis. 38 (1912). Thomas v. Connell, 107 
Pa. 691 (1919), holds that he may waive his right to explain and bring manda- 
mus instead. 

141Where the statute requires a “hearing” before the appointing officer, not a 
mere opportunity to explain, the removal will stand only if adequate evidence 
is produced at the hearing. Prejudice or bias against the subordinate will not 
be allowed as a substitute for evidence against him: People ex rel Packwood v. 
Riley, 232 N.Y. 283 (1922). But prejudice or bias does not paralyze the removing 
authority provided there is evidence on which his action is based: Gallagher v. 
Armstrong, 3 Alberta L R 443 (1911); Butler v. Scholefield, 54 Cal. App. 217 (1921). 
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WISCONSIN STATE BAR ASSOCIATION—ANNUAL 
MEETING—1923 


Over three hundred members and guests attended the annual 
meeting of the Wisconsin State Bar Association, June 26, 27 and 28, 
at the cities of Janesville and Beloit. It was the largest meeting of 
the Association on record and was a marked success from every 
viewpoint. 

Dean Roscoe Pound of Harvard Law School, addressed the 
Association at the College Chapel at Beloit, on Wednesday evening, 
June 27, on the Growth of Administrative Justice. He said that 
many had called attention to this phenomenon of late and had as- 
sumed that it involved grave dangers to the law. He urged that it 
was but part of a wider movement of which the growing leadership 
of the executive, the growth of administrative law making, the 
judicial development of standards in place of hard and fast rules, 
and individualized penal treatment, in place of the system of fixed 
sentences, were other phases. Individualized treatment in the con- 
crete, rather than generalized treatment in the abstract was becom- 
ing the mark of the present in every field of activity. In law it was 
called for by the change from the sparsely settled pioneer society, 
for which our legal institutions were given shape, to the crowded, 
interdependent, industrial society of today. The growth of ad- 
ministrative justice was a response to the demand of this change. 
The duty of the lawyer was not one of resistance to the inevitable 
process of individualizing the administration of justice; it was one 
of limiting the process to its legitimate field—human conduct and 
the conduct of enterprises—and of making the process more 
systematic and more scientific. 

The Defense of our National Institutions was the subject which 
Hon. Martin J. Wade, United States District Judge of the Eastern 
District of Iowa, chose for his address. He emphasized the 
necessity of education along the lines of American Citizenship, 
especially among the newer immigrants. 

Judge E. Ray Stevens of Madison gave an unusually well 
prepared and interesting paper upon the subject of English Practice 
and Its Application to Procedural Reform in Wisconsin. The As- 
sociation voted to refer this paper to a committee which will give the 
subject further study and report at the next annual meeting. 
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Graham Stuart of the University of Wisconsin spoke upon the 
subject America’s New Foreign Policy. 

About one hundred and fifty members and guests attended the 
banquet given in the new High School Building at Janesville on 
Thursday evening, June 28th. Malcomb G. Jeffris of Janesville 
acted as toastmaster. Among those upon whom he called for toasts 
were Wm. P. McCracken, Jr., of Chicago, Judge C. L. Fifield, 
Janesville, Judge Edw. T. Fairchild of Milwaukee, Ex-Gov. Francis 
E. McGovern of Milwaukee, and Wm. J. Morgan, Ex-Attorney 
General, also of Milwaukee. Mrs. M. B. Rosenberry responded to 
a toast as did also Justices Rosenberry and Jones of the Supreme 
Court. 

The manner in which the Rock County Bar Association pro- 
vided for the entertainment of the Association was the subject of 
much favorable comment by all those who attended the meeting, and 
resolutions were adopted by the Association formally expressing its 
appreciation. 

The reports of the officers indicate that the Association is in 
an excellent condition both as to membership and finances and is ex- 
periencing a rapid and healthful growth which will result in its being 
able to increase and extend its influence among the bar of the entire 
state. 

Provision was made for the appointment of a Committee on 
American Citizenship to cooperate with that of the American Bar 
Association. The Association also adopted resolutions reaffirming 
its belief in the soundness of our judicial and governmental systems, 
and especially that feature which reposes in the Supreme Court of the 
United States the powers which it has so long and honorably ex- 
ercised; and the belief that any amendment thereof limiting the 
powers of the Court would endanger our system of government, our 
institutions, and the rights of American citizenship. 


The following officers were elected :— 
President, William A. Hayes, Milwaukee 
Secretary and Treasurer, Gilson G. Glasier, Madison 
Assistant Secretary, Arthur A. McLeod, Madison 
Vice Presidents :— 

Ist District: A. R. Janecky, Racine 


2nd = Paul R. Newcomb, Milwaukee 
3rd 2 George E. Williams, Oshkosh 
4th “ E. L. Kelly, Manitowoc 
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5th A. W. Kopp, Platteville 

6th " Jesse Higbee, La Crosse 

7th C. H. Cashin, Stevens Point 

8th = H. H. Smith, New Richmond 

9th Hg F. R. Bentley, Baraboo 

10th ‘“ F. S. Bradford, Appleton 
llth ” Wm. M. Steele, Superior ( 
12th “ Paul N. Grubb, Janesville } 
13th " Henry Lockney, Waukesha 
14th - Eben R. Minahan, Green Bay 

15th os Allen T. Pray, Ashland 

16th ” Fred W. Genrich, Wausau ; 
17th - H. M. Perry, Black River Falls ( 
18th = John P. McGalloway, Fond du Lac 

19th " Alexander Wiley, Chippewa Falls | 
20th = Harry R. Goldman, Marinette 

Amendment of the Law Committee, 


Francis E. McGovern, Milwaukee 


Membership Committee, 
Joshua L. Johns, Appleton 


Necrology Committee, 
Archie McComb, Green Bay 





Publication Committee, . 
Frank L. McNamara, Milwaukee ( 


The 1924 meeting of the Association will be held at Appleton 
June 26, 27, 28. 





Gritson G. GLASIER. 
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THe Unirorm Limitep PartnersHip Act—In 1919 the Wisconsin 
Legislature adopted the Uniform Partnership Act. | Wisconsin Statutes 
section 1703-1 to 1703-30. This act supersedes our former limited partner- 
ship statutes—sections 1703 to 1724 inclusive. 

A business man engaged in running a small business of his own, finds 
himself in this dilemma. If he borrows money for his business he subjects 
himself to a fixed charge which must be met, or he faces the alternative of 
bankruptcy. If he can induce some person to advance funds for a share of 
the profits he avoids the pitfall of a fixed charge, and also retains control of 
the business. A person with money will frequently be willing to risk the 
sum advanced, on a chance of profits, when he would not be willing to risk 
his entire property, as he would do by becoming an active partner. The 
special taxes imposed upon corporations together with the complicated and 
detailed reports required make the corporate form of business unsuited to the 
needs of the small business. The Uniform Limited Partnership Act will be 
received with favor for this class of business. In 1822 the New York 
Legislature passed the first limited partnership statute enacted in America. 
During the following forty years most of the states made legislative pro- 
visions for limited partnerships. As a rule these statutes were modeled after 
the New York act. The extremely strict and technical construction placed 
upon these acts made the position of the limited partner so precarious that 
very few limited partnerships were formed. Rather than to take a chance on 
the ultra technical limited partnership statutes persons with capital to invest 
preferred to advance it as a loan to a firm, and receive a share of the profits 
in return for the use of their money. 

Until 1860 it was not possible, in England, to loan money to a firm and 
receive a share of the profits, without becoming liable as a partner. In that 
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year the doctrine of Waugh v. Carver, 2 H.Bl. 235, was overthrown by the 
leading case of Cox v. Hickman 8 H. of L. 268. However most of the 
states, including Wisconsin, had refused to accept the doctrine of Waugh 
v. Carver, supra. 

In 1857 our legislature passed its first limited partnership act. It was 
modeled after the New York act of 1822. The fact that only one case, 
Strang v. Thomas, 114 Wis. 599, 91 N. W. 237, was reported during the 
entire sixty-two years that this statute was in force shows that the average 
business man was distrustful of it. 

A few of the reasons why the former limited partnership act was un- 
popular may be noted here. Under section 1708 (Wis. St. 1917), limited 
partners were liable as general partners if the certificate required by section 
1705 was not made out, filed, acknowledged, and recorded exactly as pre- 
scribed. If there were any false statements made in the certificate by any of 
the partners, all of the limited partners were liable as general partners even 
tho they were entirely innocent and had no reason to believe that the state- 
ments made by any of their co-partners were false. The fact that no one 
relied upon the false statement or suffered loss by reason thereof was en- 
tirely immaterial. 

By section 1709 of the old act, if there had not been a proper publication 
as required by the statute all were liable as general partners regardless of 
whether the party suing had been misled or not. Section 1711 provided that if 
a limited partner continued business after the expiration of the time original- 
ly agreed upon without filing a new certificate all of the members became 
liable as general partners. Section 1712 was to the effect that if there was 
any alteration in the names of the parties, in the nature of the business, or 
in the capital of the shares a general liability would result. Only a few of 
the drastic measures of the old act have been stated here, but these will be 
sufficient to account for its unpopularity. 

The strict interpretation which the courts gave to the former limited 
partnership act is well brought out in McGuinnis v, Farrelly, 27 Fed. 33. 
Under the New Jersey statute, which is very similar to the former New York 
and Wisconsin statutes, the court held that the statutory requirement of a 
“cash contribution” by a limited partner was not satisfied by giving a check, 
even tho there was money in the bank to meet the check, thus all of the 
limited partners were liable as general partners. In a New York case, In re 
Merrill, 12 Blatchf. 221, the court held that a statement in the certificate that 
the limited partner’s contribution consisted of “one thousand dollars in cash 
and about eight thousand dollars of effects and property, the exact amount of 
which is yet to be ascertained” did not meet the requirements of the statute 
which declared that “the amount of capital contributed should be stated in 
the certificate”. 

The uniform act is obviously drawn to avoid the construction that made 
the old acts unpopular. The spirit of the statute is one of liberality. It 
makes fundamental changes. 


Under section 1703-2 of the Uniform Limited Partnership Act, a limited 
partnership is formed if there has been a substantial compliance in good faith 
with the requirements of the statute. By section 1703-6, of the same act, if 
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the certificate filed contains a false statement a limited partner is not liable 
unless the party suing has suffered a loss by reason thereof and the limited 
partner was aware of the falsity. Section 1703-11 provides that a person 
who has contributed to the capital of a business erroneously believing that 
he has become a limited partner, is not by reason of his exercising the rights 
of a limited partner thereby rendered liable as a general partner if he has 
acted in good faith, and provided that on learning of his error he promptly 
renounces his interest in the profits. This provision makes a sweeping change 
in the law of limited partnerships. 

This section of the act was called in question in the recent case of In 
re Marcuse, 281 Fed. 928. Certain individuals sought to form a firm by com- 
plying with the former limited partnership law. They were not aware of 
the adoption of the uniform act in Illinois. They were engaged in the 
brokerage business. The uniform limited act of Illinois expressly prohibits a 
limited partnership from engaging in the brokerage business. The court held 
that they came within the protection offered in section 11 and that the limited 
partners were not liable as general partners. In view of the fact that there 
was no attempt whatever to comply with the limited act, the parties being 
entirely ignorant of its existence, it seems that the prudence of this decision 
may well be questioned. It is interesting to note that there was a vigorous 
dissent. 

Section 1703-12 of our act permits a person to be both a general partner 
and a limited partner in the same partnership at the same time. Section 
1703-23 gives special partners the right to come in and share equally with the 
other creditors, in case of insolvency, for the money they may have loaned 
to the firm, as distinguished from their contributions. This is a marked de- 
parture from the former Wisconsin act which required the limited partners to 
come in on the same footing as the general partners in respect to loans that they 
had made to the firm. By section 1702-28 it is declared that the rule that statutes 
in derogation of the common law are to be strictly construed shall have 
no application to this act. This also makes a radical change in the law. 

The Commissioners of the Uniform State Laws in drafting, and the Wis- 
consin Legislature in adopting, this act, realized that in the interest of trade 
and progress men should be able to invest their money in a business, receive 
a portion of the profits, and exercise a limited control without becoming 
personally liable for all of the debts of the business, 

The draftsman of the act has declared that “the act proceeds on the as- 
sumption, that the persons in business should be able, while remaining them- 
selves liable without limit for the obligations contracted in its conduct, to 
associate with themselves others who contribute to the capital and acquire 
rights of ownership provided that such contributors do not compete with 
creditors for the assets of the partnership”. 


Martin R. PAULSEN. 


SpeciFic PERFORMANCE—LIQUIDATED DAMAGES—PRACTICAL CONSTRUCTION 


—The case of Dekowski v. Stachura, 176 Wis. 154, 185 N. W. 549 presents some 
interesting questions. The action was for specific performance of a contract 
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for the exchange of lands. The only defense was fraud, which both the 
circuit and supreme court found did not exist. The circuit court accordingly 
rendered judgment for plaintiff. This judgment the Supreme Court reversed, 
on a ground discovered by the court and neither presented nor argued by the 
parties in either court. The contract contained a provision that either party 
defaulting “shall forfeit and pay to the other party the sum of five hundred 
and no-100 dollars as liquidated damages for such failure and breach of 
contract”. The court held that plaintiff’s only remedy under this contract 
was a recovery of the liquidated damages. 

1. This fact having appeared in the complaint and the evidence merely 
sustaining the complaint, does the ruling amount simply to a holding that the 
complaint fails to state a cause of action in equity? It involves that, at least. 
But the insufficiency of the complaint can not be first suggested in the supreme 
court. The defendant who does not demur below has waived its insufficiency. 
Bigelow v. Washburn, 98 Wis. 553, 74 N. W. 362. 

Perhaps, however, this rule is intended to apply only where the deficiencies 
of the allegata have been supplied by a sufficiency of probata, and that it 
ought not to be extended to a case where the paucity of allegations has 
not been remedied by proof of what was lacking to make the allegations 
sufficient. No rule of procedure ought to require the court to affirm a judg- 
ment when it appears by both pleading and proof that plaintiff was not en- 
titled to it. 

2. Does the decision amount to anything more than a holding that the 
plaintiff has an adequate remedy at law—the recovery of the stipulated 
liquidated damages? If this is all that it is, then the court is committed to 
the doctrine that such defense, if not taken by answer or demurrer is waived. 
Sweetser v. Silber, 87 Wis. 102, 58 N. W. 239; Meyer v. Garthwaite, 92 Wis. 
571, 66 N. W. 704; Bigelow v. Washburn, 98 Wis. 553, 74 N. W. 362; Hoff v. 
Olson, 101 Wis. 118, 76 N. W. 1121; (The latter case expressly overruled 
Stein v. Benedict, 83 Wis. 603, 53 N. W. 891, in which the contrary 
had been held.) Siedschlag v. Griffin, 132 Wis. 106, 112 N. W. 18; Shannon 
v. Dorsinski, 134 Wis. 68, 114 N. W, 129; Baker v. Becker, 153 Wis. 369, 141 
N. W. 304. 

3. But the court treats the question as one of construction of the con- 
tract. The opinion states, “The vital question is whether or not the parties 
intended that by the terms of the contract one or both might be released by 
paying a stipulated sum.” Under some circumstances this might be a 
difficult question to answer. But have not the parties themselves, by their 
pleadings and their conduct of the case furnished the answer? The plaintiff 
pleads an absolute contract to convey, not one to either convey or in the 
alternative pay damages. Defendant’s answer is in the nature of confession 
and avoidance. It admits the absolute obligation but asserts a capacity to 
rescind because of plaintiff’s fraud. This issue being found against defendant, 
the decree for a conveyance would ordinarly follow as a matter of course. 
But the court now says to the parties in effect: “You are both of you mis- 
taken as to what you meant by this contract. You did not mean the absolute 
contract which one charges and the other admits—you meant an alternative 
one, since a majority of courts, though by no means all, hold that such 
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language as you have employed, when standing alone, unexplained and un- 
illuminated by the conduct of the parties or any other circumstance makes an 
alternative contract”. 

If the doctrine of practical construction by the parties to an instrument 
of doubtful meaning—a very useful doctrine—is ever to be applied, does not 
this case afford a good opportunity for such application? 

In Jones v. Thomas, 120 Wis. 274, 97 N. W. 950 the court construed the 
scope of an agreement to submit to arbitration by the conduct of the parties 
with respect to it. In Hicks Printing Co. v. Wis. Cent. R. Co., 138 Wis. 584, 
120 N. W. 512, the court likewise gave effect to the practical construction of 
the parties, though finally constrained to overrule such construction by other 
considerations; and in Burroughs v. Joint School District, 155 Wis. 426, 
144 N. W. 977, the court was deterred from giving effect to such practical 
construction only by the fact that it had taken place “in the absence of 
knowledge of the facts and circumstances to which the construction relates”, 
in other words the practical construction was not an intelligent or intentional 
one. In the instant case the construction was extremely deliberate and in- 
tentional, and can scarcely be said to be unintelligent. 


Howarp L. Samira. 


WorKMEN’s COMPENSATION—CONTRACT OF EMPLOYMENT—In Town of 
Germantown v. Industrial Commission, Wis. 190 N. W. 448, the supreme court 
of Wisconsin made an interesting and far-reaching application of the Work- 
men’s Compensation Law. One Wagenknecht under authority of Sec. 1248, 
Wis. Stat., 1917, was working out his road tax in labor instead of paying 
cash, when he was killed, during the coufse of his employment, by an accident. 
His widow brought suit against the town for compensation. 

The Workmen’s Compensation Law is made mandatory on govern- 
mental divisions and provides for compensation for injury to employees. In 
section 2394-7 the term “employee” as used in section 2394-1 to 2394-31 in- 
clusive is defined to mean: “Every person in the service of ... any... town 

. under any appointment, or contract of hire, express or implied, oral or 
written . . .” Obviously the deceased was not under an appointment; re- 
covery, therefore, could not be allowed under the statute unless he were under 
contract with the town. The Industrial Commission allowed recovery and 
this award was affirmed in the supreme court by a four to three decision. The 
majority said, “This offer presented to him by law, and his election to pay in 
labor completed an implied contract of service’. The court supposed the 
case where cash was paid and someone hired to do the identical work the de- 
ceased was doing when killed. Clearly the hired person or his representative 
would be entitled to compensation; so the court said, “The distinction is too 
subtle and technical to be within the purpose of the law”. 

Now an implied contract such as the court found is just as much a con- 
tract and requires the same essentials as an express contract. The only 
difference is in the statement of terms. Another thing which must be 
borne in mind in considering the case is that the legislature must be taken to 
have meant what it clearly and plainly said, viz., “contract of hire, express or 
implied”. No canon of statutory construction permits so wide an interpreta- 
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tion of such explicit language even though public sentiment might be in 
favor of such interpretation. 

Had the statutes given no alternative, but simply required payment of a 
poll-tax in money, no contract could be found. The authorities are unanimous 
that a tax is not a debt, for a debt is a sum of money due by agreement, ex- 
press or implied; while a tax is an obligation imposed by the government. 
It is a forced contribution. Loeber v. Lieninger, 175 Ill. 484, 51 N. E. 703; In 
re Assignment of Riddell, 93 Wis. 564, 67 N. W. 1135; State v. Chicago and 
Northwestern Railway, 128 Wis. 449, 108 N. W. 594. 

Like a tax the statutory liability to do road work is not a contends. It is 
public duty analagous to military or jury service or as a witness,—all of which 
may be required without compensation. Toone v. The State, 178 Ala. 70, 
42 L. R, A. (N. S.) 1045, 59 So. 665; The State v. City of Topeka, 36 Kan. 
76, 39 Am. Rep. 529, 12 Pac. 310; State v. Sharp, 125 N. C. 841, 74 Am. St. 
Rep. 663, 34 S. F., 264; Elliot, Roads and Streets, 3rd. Ed., Sec. 480. The 
burden of trinoda necessitas is as ancient as the law of contract itself. 


Butler v. Perry, 240 U. S. 328, 60 L. Ed. 672, 36 S. Ct. Rep. 528. 


It would seem, therefore, that if the Wisconsin statutes required pay- 
ment in work with no alternative to pay in cash no compensation would have 
been given in the principal case. That an alternative existed caused the 
court to say “his election to pay in labor completed an implied contract of 
service”. But it is difficult to see how the alternative gives the con- 
tractual elements of mutuality and assent, The individual must choose one 
statutory liability or the other; he cannot elect not to be a party to the so- 
called contract. Whichever liability he chooses to accept lacks all the elements 
of a contract: consideration, mutuality, assent. McCoun v, N. Y. C. R. R. Co., 
50 N. Y. 176. A liability imposed by statute and not assumed by the 
voluntary agreement of the parties is not a contract. I Page, Contracts, 
Sec. 66. 

The extremely loose meaning given to the word “contract” by this decision 
may bring unforseen results. Many cities have ordinances requiring residents 
to clean ice and snow from the sidewalks in front of their houses or in lieu 
thereof to pay the city a stipulated sum to have it done. An individual elects 
to clean his own walk; he slips and breaks a leg. On the theory of the 
principal case he should recover compensation. The only distinction between 
the cases is that the supposititious case illustrates an exercise of the police 
power while the principal case was the exercise of the power of taxation. 
Such a distinction could not bring a difference in result, since each is the 
imposition of statutory liability through the exercise of sovereign power. 

The cases cited by the court do not confirm the decision. Eder v. Bemis, 2 
Metc. (43 Mass.) 599, decides only that one working as substitute for a 
plaintiff in the performance of road work is a servant of the surveyor of 
highways so as to make the latter liable in trepass for injury to the plaintiff's 
land. The case did not decide that the servant was under contract with the 
master. Obviously the relation of master and servant can exist without con- 
tract as in the case of parent and child or teacher and pupil. 

In re Ashby, 60 Kan. 101, 55 Pac. 336, decided that one working out his 
poll-tax was an employee of the city or state within the provisions of the 
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eight-hour-day law. This doesn’t necessarily mean that the laborer was un- 
der contract; one may be employed without being under a contract of hire. 
Commonwealth v. Griffith, 204 Mass. 18, 134 Am. St. Rep. 645, 25 L. R. A. 
(N. S.) 957, 90 N. E. 394; McClusky v. Cromwell, 11 N. Y. 593 at 605; 
State v. Gohl, 46 Wash. 408, 90 Pac. 259. 

In Winfield v. Peeden, 8 Kan. App. 671, 57 Pac. 171, it was decided that 
one working out his poll-tax could collect damages from the city for the 
negligent conduct of its officials at a city-owned gravel-bank. Whether the 
plaintiff was under contract was not in question. The allowance of recovery 
was based on the usual rule that the owner of property must so use it as not 
to injure another. 

Thus in the three cases cited by the court in its support it appears that 
the question of whether one working out his road tax as an alternative to 
payment is under contract with the town was not involved. 

In conclusion it is submitted that the court fell into error in deciding the 
principal case as it did; and that when the opportunity arises, the court should 
limit the far-reaching application of the rule. 


M. K. Hosss. 


VENDOR AND PURCHASER UNDER Executory Contract or SALE—WHo Is 
THE “OWNER” ?—The uncertainties of even legal language are well illustrated 
in the adventures of the word “owner” in Wisconsin law, when used in re- 
lation to an executory contract for a sale. In Re Catfish Drainage District, 176 
Wis. 607, 187 N. W. 673, the Supreme Court holds that, within the purview 
of the statutes for the organization of drainage districts, both the vendor and 
the vendee under an executory contract for the sale of lands are owners of the 
land, the extent of their respective ownership being determined by the portion 
of the purchase money which has been paid. Thus, if one half of the purchase 
price has been paid each is for the purposes of the statute, Chapter 76aa, the 
owner of one half of the land. Section 1379-11.1 provides for the initiation of 
such proceeding by the petition of a majority of the owners representing 
one third in area, or the owners of more than one half of the lands. It be- 
comes necessary, in such a proceeding therefore, to determine who are the 
owners of the lands. 

Section 1368-29 provides: 

“The farm drainage law shall be liberally construed to promote the public 
health, the public welfare, agriculture, horticulture, and mining; and the 
court shall have an equitable jurisdiction over all proceedings thereunder.” 

It would seem, then, that the question of ownership is to be determined 
on equitable principles. Our court early decided—Button v. Schroyer, 5 Wis. 
598—in a per curiam decision that a decree for foreclosure of a land con- 
tract through sale and equitable distribution of the proceeds, as in the case 
of a mortgage, was erroneous, because “the title did not pass by the contract, 
but remained in the vendor”. Many courts, probably a majority, have come 
to a cuntrary decision. See the cases collected in 39 Cyc. p. 1874, Note 53, 
and 4% Century Digest, p. 1147, sec, 804. 

But our court has adhered to this doctrine in several subsequent cases. 
Baker v. Beach, 15 Wis, 99; Landon v. Burke, 33 Wis. 452; Church v. Smith, 
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39 Wis. 492; Superior Consolidated Land Company v. Nichols, 81 Wis. 656, 
51 N. W. 878. 

Button v. Schroyer, ante, was decided before the strict foreclosure of 
mortgages had been abolished by Ch. 195, Laws of 1859, Sec. 5. But in 
Landon v. Burke, 36 Wis. 378, it was held that that act had no effect on the 
foreclosure of land contracts. It does affect, however, a contract to re- 
convey lands which have been conveyed as security for a debt, that is, an 
equitable, though not a formal mortgage. Foreclosure of such a contract 
strictly is improper. Green v. Pierce, 60 Wis. 372, 19 N. W. 427. 

Notwithstanding the fact, however, that the vendee has no such interest in 
the land as to make a judicial sale necessary or appropriate to divest it on 
foreclosure, he has an interest that may be sold on execution against him 
under a statute authorizing the sale of his real estate. Van Camp v. Puren- 
boom, 14 Wis. 65; Bartz v. Paff, 95 Wis. 95, 69 N. W. 297. 

So, too, where a building on the property was destroyed after the con- 
tract to convey, but before the conveyance, the executory vendee is not ex- 
cused from completing, nor entitled to any deduction of the purchase price, 
because “the whole equitable title, at least, to the land vested in the defendant” 
and “for all practical purposes the defendant was the owner of the house and 
lot when the fire occurred”. Wetzler v. Duffy, 78 Wis. 170, 47 N. W. 184. 

In Hinman v. Hartford Fire Ins. Co., 36 Wis. 159, the court held that an ex- 
ecutory vendee under a contract to sell for $1600, who had paid $200 down, 
but had not paid the taxes and who was at the time in default as to the 
balance of the purchase price, although there had been no steps taken to fore- 
close, did not have the “sole unconditional and entire ownership and title” to 
the property insured and denied him a recovery of the insurance upon its 
destruction by fire. 

But in Johannes v. The Standard Fire Office, 70 Wis. 196, 35 N. W. 
298 such a vendee who had paid $100 on a $300 contract, and who was not 
in default, was held entitled to recover insurance under a policy which provided 
that if his interest were “other than the entire unconditional and sole owner- 
ship **** the policy to be void”, distinguished the Hinman case ante, on the 
ground that in that case the plaintiff was in default in payment. The court 
cites no authority for the distinction, and it is doubtful if any exists. It was 
reiterated, however, in Case v. Measy, 165 Wis. 143, and Evans v. Crawford 
Co. F. M. Co., 130 Wis. 189, while in Carey v. Liverpool and London and 
Globe Ins. Co., 92 Wis. 538, it was held that with respect to insurance, the 
vendee in a bill of sale given as security merely, when the debt was past due, 
was the “sole and unconditional owner”, though the instrument, “as between 
the parties thereto, and between the vendee and the creditors of the vendor 
constituted a mortgage”. 

Finally in Edwards & McCulloch Lumber Co. v. Mosher, 88 Wis. 672, 
60 N. W. 264, the court had to decide whether the executory vendee or vendor 
was the “owner” within the meaning of the mechanics’ Lien Law which gave 
a lien “upon the real property of any person on whose premises such im- 
provements are made, such owner having knowledge thereof and consenting 
thereto.” It held, Justice Winslow dissenting, that the executory vendor was 
such owner. 
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The result of the decisions down to date, then seems to be summed up 
in the following propositions. 

1. With respect to foreclosure, the vendor is still the owner, unless the 
contract is one for a reconveyance of land conveyed as security—in which 
case the vendee is the owner. 

2. With respect to the lien of judgments and to sales on execution both 
vendor and vendee are owners of at least an interest in the land. 

3. For the purpose of determining who must bear the loss in case of 
destruction, the executory vendee is the owner. 

4. With respect to insurance policies the executory vendee is the sole and 
unconditional owner irrespective of whether the contract is one for a re- 
conveyance of land conveyed as security, in all cases in which there has 
been no default, but not where there has been default. 

5. With respect to mechanics’ liens, the executory vendor is the owner. 

6. With respect to proceedings under the drainage act, both vendor and 
vendee are owners in such proportions as the payments which have been 
made bear to those which have not been made. 

Of course, it should not be overlooked that in the second, fifth, and sixth 
of these propositions, and to some extent the first, the question was one of 
statutory construction, and that the legislature may well have used the same 
word in different senses in different places and with respect to different sub- 
jects. 


Howarp L. Samira. 


LirseL—RipicuLe as A Basis or Liapitity—In Fey v. King,—Ia—, 190 
N. W. 519, the facts stated showed that due to petty gambling at the county 
fair, the plaintiff appeared before state officials and succeeded in having the 
state allowance of $750 to the county fair withheld. In regard to these 
activities the defendant published that the plaintiff was regarded as a crank, 
an interloper, that people of the locality questioned his motives, and that his 
only desire was to satisfy personal grudges and selfishness. 

The court looked to section 5086 of the Code, a criminal statute, for its 
definition of a civil wrong. Sec. 5086 states, “A libel is a malicious defamation 
of a person made public by printing, writing, sign, picture, representation, or 
effigy, tending to provoke him to wrath or expose him to public hatred, con- 
tempt or ridicule, or to deprive him of the benefits of public confidence and 
social intercourse.” The court held that there was no libel, since the de- 
fendant’s article imputed no crime and did not attack the plaintiff’s integ- 
rity or moral character. It accused him of doing only what he had a legal 
right to do. ’ 

According to the statutory definition, the published matter must be de- 
famatory in a legal sense. Defamatory words, according to common law, are 
such as cause a perceptible injury to the reputation of another, and may be either 
words which impute an offense, or expose to contempt, ridicule, and public 
hatred. So there exists no substantial difference between the two definitions. 

The Iowa court first held the definition of libel as found in the Criminal 
Statute applicable to civil actions in Stewart v. Pierce, 93 Ia. 136, and this 
application was confirmed in Morse v. Times-Republican Printing Co., 124 Ia. 
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707, Turner v. Brien, 184 Ia. 320. It is to be seriously questioned whether such 
application has not substantially narrowed the civil wrong of libel in this 
jurisdiction. 

Not all former cases in Iowa lend support to the doctrine of Fey v. King, 
supra. Where the defendant published that the plaintiff was a ladies’ man, 
an attraction at teas, and that he had been carried about on a little shingle all 
painted up in auburn hue, Morse v. Times-Republican Printing Co., 124 Ia. 707, 
the court decided that aside from any imputation of dishonesty, the ridicule 
involved constituted libel. In Hughes v. Samuel Bros., 179 Ia. 1077, a rival 
undertaker sent a card, signing thereto the plaintiff’s name, with the message 
“Rear in mind our undertaking department. Satisfaction guaranteed,” to a 
citizen whose wife was seriously sick. The decision held that the natural 
effect of the card was to poison the minds of the citizens against the in- 
dividual who apparently sent the card, and so tended to destroy the plaintiff’s 
reputation. In Jones v. Register & Leader Co., 177 Ia. 144, the majority 
opinion intimated that the facts published had a natural tendency to provoke 
one who knew it to be false to wrath, and also made such individual appear 
ridiculous, thus constituting a libel. 

The principal case, Fey v. King, supra, cites with approval and bases its 
decision upon the dissenting opinion in Jones v. Register & Leader Co., supra, 
and upon Hollenback v. Hall, 103 Ia. 214. The dissenting opinion cited stated 
that although words provoked to wrath, or exposed to ridicule, nevertheless, 
there was no defamation if no perceptible injury to reputation resulted, due to 
absence of reflection on integrity, character, or standing as a citizen. Hollen- 
back v. Hall, supra, presented facts where the plaintiff had owed money, but 
defended against liability on Statute of Limitations. No injury to reputation 
can ensue where the publication charges a defense that the law sanctions ac- 
cording to the decision. Cases in accord are Holmes v. Engelhardt, 117 
Mass. 539, and Donaghue v. Gaffy, 54 Conn. 257. 


All the authorities agree that an action of libel can be based on imputa- 
tion of crime, or on alleged moral defect. The question here presented is, 
does a publication which exposes to public hatred, ridicule, or contempt, of 
itself furnish a basis for libel. Fey v. King, supra, holds in effect that there 
is no such common law basis for liability in civil action of libel. The decision 
lacks the support of authorities, and of numerous decisions. 


Odgers states: “and so (libelous), too, are all words which hold the 
plaintiff up to contempt, hatred, scorn, or ridicule, and which by thus en- 
gendering an evil opinion of him in the minds of right-thinking men, tend 
to deprive him of friendly intercourse and society.” Odgers’, Libel and 
Slander, Sth Ed., p. 17. Newell states that not only charges of a flagrant 
nature which reflect moral turpitude are libelous, but also such charges as 
set plaintiff in a scurrilous and ignominious light. Everything written of 
another which holds him up to scorn and ridicule that might reasonably be 
considered as provoking him to a breach of peace, is libelous. Newell, Libel 
and Slander, 3rd Ed., p. 87. 


In many cases the plaintiff has been compared to or called a certain 
animal, with the implication that he exhibits similar characteristics. Villers 
v.Mousley, 2 Wis. 403, is a leading English case. The plaintiff was called 
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an itchy old toad. The court stated that any malicious publication which 
rendered the plaintiff ridiculous, or tended to hinder mankind from as- 
sociating with him, was libelous. Solverson v. Peterson 64 Wis. 198, pre- 
sents a case where it was published that the plaintiff had become a swine. 
It was held that the libel contained a gross imputation on the character and 
conduct of the plaintiff, tending to bring him into ridicule and contempt, 
consequently it was libelous. 

Moley v. Barager, 77 Wis. 43, presented a case where the statement “His 
Honer James Moley” was followed by a cut which was a representation and 
picture of a jackass. The court stated that it has been repeatedly held that 
even though not charging a punishable offense, the publication is libelous per 
se if it tends to subject the person to whom it refers to social disgrace, public 
distrust, hatred, ridicule, or contempt. Urban v. Hemlick, 15 Wash. 155, 
suggests a questionable limitation to these holdings. 

The authorities very generally hold that words written of a woman are 
actionable, though there is no imputation of a crime, or want of chastity, if 
such words tend to expose her to public ridicule, derision, or contempt. 
Where an alleged interview of a reporter with plaintiff, concerning the 
latter’s mother, was published as an advertisement, and the interview detailed 
the cat-like actions of the mother after she had been bitten by a cat, and the 
miraculous cure affected by the advertised product, the court held that the 
facts constituted a libel, Stewart v. The Swift Specific Co., 76 Ga. 280. The 
tendency to public contempt, and the lowering of plaintiff’s reputation as a 
sensible, modest, dutiful daughter in furnishing for publication such ridiculous 
and foolish statements as to the conduct of another, form the basis of the 
decision. Where in defendant’s magazine there was advertised the illustrated 
new book, “The Experiences of a Giddy Typewriter Girl in New York,” 
and plaintiff’s picture was used in the advertisement, the court directed that 
the case be presented to a jury, and strongly intimated its libelous character. 
Morrison v. Smith, 177 N. Y. 366. The publication was said to expose the 
plaintiff to ridicule and contempt, and tended to injure her reputation. In 
Osband v. Kalamazoo Telegraph Co., 170 Mich. 387, an alleged interview 
was published, wherein the plaintiff denied her engagement to a notorious 
drunkard and ex-convict, the court in holding a libel stated that it was well 
settled law that any printed publication, the natural result of which is to 
bring ridicule or contempt upon the plaintiff, is, if untrue, libelous. 

There are several cases in Wisconsin which follow the above cases, holding in 
effect that it is libelous to impute to a woman qualities or conduct deserving 
of public reprobation, or which have a tendency to cause her to be shunned by 
her associates. The publication that plaintiff’s social demands and exactions 
caused her husband to commit suicide, Bradley v. Cramer, 59 Wis. 309; the 
statement in regard to the mother whose son was in the reform school, “We 
know the tree by the fruit,” Hay v. Jensen, 87 Wis. 118; the charge that 
plaintiff, a young woman, was a suicide fiend, accustomed to take morphine 
and then to run to police station for relief, Wendt v. Hearst’s Chicago 
American, 129 Wis. 419; in all of the above cases the injury to reputation 
through subjection to ridicule, contempt, and public hatred made the matter 
libelous. See also Allen v. News Publishing Co. 81 Wis. 120, 
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Cases exist where the publication is directed toward a man, and the basis 
of defamation consists of the ridicule and contempt alone. Holston v. Boyle, 
46 Minn. 432, represented the plaintiff as having been attacked by an angry 
husband because on different occasions he had used indecent language to the 
assailant’s wife. It was held unnecessary to allege special damages, as the 
article exposed plaintiff to contempt. Hatts v. The Evening News Ass’n., 94 
Mich. 114; Morey v. The Morning Journal Ass’n., 123 N. Y. 207; Triggs v. 
Sun Printing & Pub. Ass’n., 179 N. Y. 144, are similar as to the basis of the 
decision. Buckstaff v. Viall, 84 Wis. 129, presents a case of libel where the 
publication mixed praise with irony and extravagant satire. 

The basis of common law liability for criminal libel was the tendency 
toward breach of the peace. Criminal liability under modern statutes has 
been placed upon another basis, upon the tendency to injure the object of the 
libel. State v. Cooper, 111 Ia. 286, State v. Keenan, 138 Ia. 516, 19 A.L.R. 1970, 
note. Due to this similarity in the modern purpose of the two actions, it is 
not surprising to find a court applying a definition of a criminal offense to a 
civil wrong. But to narrow the scope of the civil action of libel in such ap- 
plication is unjustifiable. 

J. E. Porter. 


PERPETUITIES—SUSPENSION OF THE Power oF ALIENATION AS AFFECTED BY 
Power oF SALE IN TrustTeE—Section 11532 of the Compiled Laws of 
Michigan provides: “Every future estate shall be void in its creation, which 
shall suspend the absolute power of alienation for a longer period than is 
prescribed in this chapter; such power of alienation is suspended when there 
are no persons in being by whom an absolute fee in possession can be con- 
veyed.” Section 11533 declares: “The absolute power of alienation shall not 
be suspended by any limitation or condition whatever for a longer period 
than during the continuance of two lives in being at the creation of the estate, 
except in the single case mentioned in the next section, (which relates to con- 
tingent remainders ).” 

It is further provided by section 11583: “No person beneficially interested 
in a trust for the receipt of the rents and profits of lands, can assign or in any 
manner dispose of such interest; but the rights and interest of every person for 
whose benefit a trust for the payment of a sum in gross is created, are as- 
signable.” Section 11585, reads: “When the trust shall be expressed in the in- 
strument creating the estate, every sale, conveyance or other act of the 
trustees in contravention of the trust shall be absolutely void.” 

Michigan copied these laws from the Revised Statutes of New York, (1 R. 
S. 723, Sections 14 and 15, and 1 R. S. 730 Sections 63 and 65.) They have 
also been copied into the Wisconsin Statutes. (Sections 2038, 2039, 2089, and 
2091), but they have been modified slightly in Wisconsin by amendments. 

Under the above mentioned statutes it has been held that a trust for the 
receipt of rents and profits of land, where the trustee is not given the power 
of sale, is void if the trust is to continue for more than two lives in being 
(in Wisconsin it is two lives in being and 21 years) because of its being an 
unlawful suspension of the absolute power of alienation. Will of Adelman, 138 
Wis. 120, 119 N. W. 929, De Wolf v. Lawson, 61 Wis. 469, 21 N. W. 615, 
Hawley v. James, 16 Wend. (N. Y.) 60. 
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If the trustee is directed to sell, then the trust is treated as a trust in 
personal property and subject only to the limitations with respect to the 
creation of personal property trusts. In Michigan such a trust is subject only 
to the common law Rule against Perpetuities and the common law rules 
respecting restraints upon alienation, the statutory rule quoted above being 
limited to land only. Palms v. Palms, 68 Mich. 355, 36 N. W. 419. 

If the trustee is given a discretionary power to sell, the exercise of which 
will terminate the trust, it has been held that it does not violate the statute 
limiting the suspension of the absolute power of alienation of land. Dean v. 
Mumford, 102 Mich. 510, 61 N. W. 7. Robert v. Corning 89 N. Y. 236. 

Suppose there is a discretionary power of sale but no authority to terminate 
the trust; that is, the trust is indestructible for a longer period of time than the 
statute permits the absolute power of alienation of land to be suspended. Will 
the rules with respect to real or personal property be applied? 

The Michigan supreme court has recently held that the rules with respect 
to real property should be applied. Grand Rapids Trust Co. v. Herbst—Mich. 
—, 190 N. W. 250. The facts of the case are: The testator made provision 
in his will for the creation of a trust which was to continue for six lives in 
being. That trust property consisted of both realty and personalty. The 
will made no distinction between the real and personal estate. The trustees 
were required to make monthly payments of the income to the beneficiaries, 
and were given the full power to sell, mortgage, and convey the trust estate. 
The court held the trust invalid on the ground that it suspended the absolute 
power of alienation for more than two lives in being. 

The court’s reasoning, briefly stated, was to the effect that the testator 
having failed to distinguish between the personalty and realty in his directions 
for the creation of a trust, and not having made a mandatory direction that the 
realty be converted into personalty no conversion resulted. The court stated 
that the fact that the trustee had the unrestricted power to sell, invest and re- 
invest was entirely immaterial because of the inalienability by the beneficiaries 
of their interest; that is, it being a trust that must continue in either the “res” 
itself or the proceeds received for the “res” it was held bad. The court 
rested its decision on the authority of Niles v. Mason, 126 Mich. 482, 85 N. W. 
1100. 


In view of the similarity of the Wisconsin and Michigan statutes a late 
Wisconsin case is of special interest because of the striking contrast it presents 
when compared with the instant Michigan case, Will of Smith, 176 Wis. 494, 
186 N. W. 180. The facts follow: A testatrix bequeathed and devised real 
and personal property without distinction, to her three children, with gifts 
over on certain contingencies. The court held, Justices Rosenberry and Owen 
dissenting, that it was the intention of the testatrix that the three children 
should each have a life estate and that in view of the fact that such dis- 
position of the realty would be invalid were it not regarded as converted into 
personalty, the court said that it must be presumed that the testatrix intended 
that the realty should be so converted, and that a trust should be created; 
consequently the court decreed accordingly. Here then was a trust which 
must of necessity continue for three lives in being. But in holding it to be a 
trust of personalty it was taken out of Wisconsin statute Section 2089, which 
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prohibits the beneficiary of a trust in land for rents and profits from assign- 
ing his interest and it also took it out of the operation of sections 2038 and 
2039 which prohibit the suspension of the absolute power of alienation of 
estates in land for a longer period than two lives in being and 21 years. The 
court cited Becker v. Chester, 115 Wis. 90, 91 N. W. 87, as authority. 

It may at this point be interesting to note that while Wisconsin, Michigan, 
and Minnesota have all copied their statutes, limiting the suspension of the 
power of alienation of land, from the New York Revised statutes, none of 
them have enacted the New York statute limiting the suspension of the 
alienation of personal property. But our supreme court has on several oc- 
casions emphatically stated, by way of dictum, that the common law Rule 
against Prepetuities is not in force in Wisconsin. Becker v. Chester, supra 
Dodge v. Williams, 46 Wis. 70, 50 N. W. 1103, Danforth v. Oshkosh, 119 
Wis. 262, 97 N. W. 258. The fallacy of this is suggested by Justice Cassody 
in his dissenting opinion in Becker v. Chester supra. It is also interesting to 
note that while New York has no statute restraining the beneficiary of a trust 
for the receipt of income of personal property from alienating his beneficial 
interest they have accomplished the same end by applying the real property 
statute by analogy. Graff v. Bennett, 31 N. Y. 9, Cochrane v. Schell, 140 N. 
Y. 516, 35 N. E. 971, Mills v. Husson, 140 N. Y. 99, 35 N. E. 422. Wiscon- 
sin has refused to follow this line of reasoning. Lamberton v. Pereles, 87 
Wis. 449, 58 N. W. 776, Williams v. Smith, 117 Wis. 142, 93 N. W. 464. The 
result of this New York doctrine would make it entirely immaterial whether 
the trust was in realty or personalty. Thus this may be one of the reasons 
why the New York courts refuse to hold that there is a conversion. 


It is submitted that the court’s decision in the instant Michigan case is not 
sound, because even though the court did refuse to treat the real property as 
converted into personalty it was not justified in holding that there was a 
suspension of the power of alienation in as much as the trustee was ex- 
pressly given an unlimited power of sale. It is contended that such a holding 
is quite at variance with the policy upon which the statutes limiting the sus- 
pension of the power of alienation have been founded. There seems to be no 
doubt but that the policy which led to the establishment of the common law 
Rule against Perpetuities is one and the same as the policy which led to the 
enactment of our statutes limiting the suspension of the power of alienation. 
It was the policy of keeping land in the channels of commerce. This was 
highly desirable not only for commercial reasons but because of the interest 
that the public has in the development and improvement of property for it is 
to a large extent upon such development and improvement of property that 
the wealth and prosperity of a nation depend. For example, if A is the 
owner of a piece of land which would make an ideal location for a factory, 
but A does not have the capital or the inclination to build such factory, it 
is to the interest of the public that this land should be freely alienable so 
that A may be able to convey it to B, or someone else, who has the capital, 
and the inclination to build the factory. Suppose A owns swamp or desert land 
but has not the means to develop it; it is obvious that the public has a vital 
interest in having it freely alienable so that it can be sold to some one who 
can and will improve it. 
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Professor Gray has declared in his treatise on Restraints on the Alienation 
of Property, Section 259, that “inalienable rights of property the law has 
never sanctioned, for they are inconsistent with that ready transfer of 
property which is essential to the well being of a civilized community, and 
especially of a commercial republic.” And in his work on the Rule against 
Perpetuties, (3rd Edition) section 2A, he says, “The system of rules dis- 
allowing restraints on alienation and the Rule against Perpetuties are the 
two modes adopted by the common law for forwarding the circulation of 
property which it is its policy to promote. The rule disallowing restraints 
against alienation and the Rule against Perpetuties have therefore, it is true, 
the same ultimate end, but they serve that end by different means.” 

Taking this then as the policy upon which our statutes are founded how 
can it be said that the alienation of any specific piece of property is restrained 
if the trustee has an unlimited power to sell and pass a title unfettered by the 
trust? 

The writer has been unable to find any case on the subject under con- 
sideration that gives any sound reasons of policy, social or economic, for hold- 
ing that such trusts violate the statutes. 

In an early New York case, Hawley v. James, 5 Paige 318 at 445, the 
Chancellor said, “The rules of law on the subject of rendering estates in- 
alienable have reference to the substance and not merely the shadow. And 
for every substantial purpose, the land received in exchange for that of which 
the testator died seized, can be considered in no other light than as the same 
estate. A mere power to exchange lands, whether such exchange is made 
directly or by means of a sale or new purchase, is not a power to alien the 
estate, within the intent and meaning of the Revised Statutes on this subject.” 
This all sounds very well, but the court fails to tell us what it means when it 
speaks of the “shadow” and the “substance”. Is not the “Substance” the 
particular piece of land in question? When the statute speaks of restraining 
the alienation of an estate of land, does it’ not mean an estate in a specific 
piece of land? _ If the alienation of that is not restrained how can it violate 
the statute? Ina later New York case, Brewer v. Brewer 11 Hun (N. Y.) 147, 
the facts were more analogous to those of the instant case in that the trust 
consisted of both real and personal estate. In declaring it invalid the court 
said, “the power of sale is possessed by persons in a representative capacity, 
and it is discretionary and limited, because it is for the purposes of the trust 
only, or in other words, to make a change in the character of the trust 
property for re-investment, and therefore to continue the trust. The statute 
clearly means persons having an absolute and unqualified, unconditional fee 
by inheritance or by purchase, which can be conveyed absolutely, not only 
with reference to the subject of the conveyance but to the product of its 
sale.” Here again the court makes statements as to the purpose of the statute 
without giving any reasons to substantiate its conclusion. 

The Minnesota supreme court upheld the validity of a trust under facts 
similar to those in the principal case, but it seemed to imply that it would 
not have done so if the proceeds of the sale were to be re-invested in other 
real estate. In re Towers Estate, 49 Minn. 371, 52 N. W. 27. The language 
of Justice Marshall in Becker v. Chester, supra, is in accord with this view. 
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The Field Draft of the civil code adopted in North Dakota and California 
specifically provided that the trusts under consideration should be invalid. 
Sec. 2744, Comp. Laws N. D. and Sec. 771 Civil Code of California. This 
provision of the Field Draft was doubtless the result of the former New York 
decisions. 

The writer is of the opinion that it is possible that the courts have con- 
fused the trust under consideration with trusts for accumulations, although 
it should be evident that they have none of the evils which the statutes pro- 
hibiting accumulations have been designed to prevent. The trust “res” does 
not “roll up” to such proportions as to be considered subversive of our eco- 
nomic and social welfare. 

In conclusion the writer ventures to suggest that had the New York and 
Michigan courts been mindful of the policy that served as the basis for the 
establishment of the common law Rule against Perpetuties as well as our 
statutory rules prohibiting the suspension of the power of alienation they would 
have decided differently. 


Martin R. PAvuLseEN. 


FRAUDULENT CONVEYANCES—LiFE INsuRANCE EFFEecTtep By HusBanp 
Waite [NsoLtvent—In Ross v. Minn. Mut. Life Ins. Co..—Minn.—191 N. W. 
428, an insolvent husband insured his life having two policies made payable 
to his wife as beneficiary. After he had paid $936.00 in premiums on the said 
policies and while he was still insolvent he died. The wife brought action 
against the insurance company on said policies. The company paid the money 
into court and asked to have the insolvent deceased’s creditors substituted as 
defendant. The creditor based its claim upon sec. 3465 G. S. 1913 which pro- 
vides that if the premiums on such policy are paid in fraud of creditors, 
latter may recover the amount of such premiums with interest. The court 
held that the creditor was entitled to nothing because the statute, sec. 
3465 G. S. 1913, says that any insurance policy effected by a husband with his 
wife as beneficiary shall be exempt from claims of creditors, unless premiums 
on such policy were paid in fraud of creditors while the insured was in- 
solvent in which event the creditors would be allowed to recover the amount of 
such premiums with interest. The court then went on to say that by fraud, 
is meant fraud in fact which must be alleged and proved—that fraud in law, 
upon which the claim of the creditor in the instant case is based is insufficient. 
For this position the court brought forward as authority the oft-cited case 
of Washington Central Bank v. Hume, 128 U. S. 195. 

This decision naturally raises an old question: whether the case of 
Central Bank v. Hume was decided on sound legal principles. 

In that case, A. was insolvent when he took out several life insurance 
policies in favor of his wife, B, the sole beneficiary. A. died and his creditors 
claimed the amount of the policies on the ground that the premiums were 
paid in fraud of creditors and were then the subject of a constructive trust 
for their benefit and that consequently they were entitled to trace the funds 
and take the increase, i. e., the whole policies. It was held by the United 
States Supreme Court that the creditors were not even entitled to the amount 
of the premiums. The court decided the case under 13 Eliz. C. 5 resting the 
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dectsion on a broad public policy that a debtor be allowed to devote a moderate 
portion of his earnings to save his family from destitution. 

Irrespective of statute, there are three views to take in this situation: 1— 
That the beneficiary is entitled to the whole proceeds of the policy. 2—That the 
beneficiary is entitled to the whole proceeds of the policy minus the amount 
of premiums. 3—That the beneficiary is entitled to nothing. 

The first view was suggested by the court in Elliott’s Appeal, 50 Pa. 75, 
where it was intimated in a dictum that had the wife been named a beneficiary 
on the face of the policy, the creditors could not have reached it. Three 
years later, the legislature of Pennsylvania passed a statute exempting from 
the claims of creditors all policies made payable directly to wife or de- 
pendents as beneficiaries or bona fide assigned to them even though such 
premiums were paid while the insured was insolvent. This statute prevented 
the question from arising squarely under the common law of Pennsylvania, 
In opposition to this view it was held in Fearn v. Ward, 80 Ala. 555; Prillis v. 
Robinson, 73 Mo. 201; Stigler’s Ex’r v. Stigler, 77 Va. 163, Aetna v. U S. 
Life Insurance Co., 24 Fed. 770, that creditors were entitled at least to 
the amount of the premiums paid by insolvent insured. The court in 
Barry v. Life Assurance Soc., 59 N. Y. 587 at 593 intimated that without the 
statute exempting such policy from claims of creditors, the wife could get 
aothing at common law. 4 

Thus it is hardly necessary to point out that the weight of authority was 
against the result reached by the court in the Hume Case. 

The court makes the Hume Case turn on the fact that the policy was 
made directly payable to the wife or beneficiary and was not assigned to her. 
It is in support of this distinction that the much-cited paragraph expounding 
the over worked public policy is arrayed. Now this distinction is obviously 
unsound as Mr. Williston very clearly and indisputably points out in 25 Am. 
L. Rev. 185. There he shows that it is a mere distinction as to form and 
puts several cases: i. e., an insolvent debtor is unable either to assign stock 
to his wife or to give money to a broker to purchase it in her name; that a 
savings bank deposit in the name of his wife has never been exempt from 
claim of creditors and concludes by saying that the shape of the property should 
not be material. 

Therefore, it would seem that the court in the Hume case should have 
left its much-vaunted public policy for legislative determination and should 
have decided the case correctly under the common law. It is submitted that it 
would have been more consistent to have rested the case upon the ground 
that such a voluntary transfer was not fraud in fact, or to have found that 
the promise on the part of the insurance company was of such value as to make 
the transaction fair as to creditors, even though both of these solutions 
would have been against the weight of authority, than to have usurped the 
functicns of the legislative branch of government. 

The principal case, decided under a statute declaring in somewhat varied 
terms the public policy enunciated by the court in the Hume case is one of 
many instances which show that in the minds of the profession it was 
necessary to set forth that public policy through the proper department of 
government—the legislative. 
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Most of the states have passed statutes exempting insurance policies 
from the claims of creditors. These statutes differ somewhat in their pro- 
visions as will be seen by an examination of those given below. 

The most radical are those of Tennessee (Code of Tenn. [1884] §3135) 
and Florida (McLellans Dig., c. 104, §22, construed in Pace v. Pace, 19 Fila. 
438; Eppinger v. Canepa, 20 Fla. 262) providing that life insurance effected 
by a husband on his own life shall enure to the benefit of the widow and 
next of kin, free from claims of creditors. In Iowa (McLain’s Annot. Stat. 
§§1182, 2372) any policy taken out in name of wife or assigned to her is 
free from claims of creditors. In Maryland (Ann. Code. Art. 45, §§8,9) the 
wife, child or dependent relative is similarly protected if policy was originally 
made so payable or was bona fide assigned. In Georgia, (Park’s Ann. Code. 
§2498), North Carolina, (Const. X.7), Michigan, Compiled Laws 1915 §§11489, 
11490 (Howell’s Annot. §11550) the wife or wife and children receive pro- 
ceeds of policies made expressly in their favor. 

Limitation on amount of premiums: Annual premiums must not excced 
$750 in Alabama, (Code 4502), $500 in California, (Code Civ. Proc., §690) 
Kansas, (Dassler’s Comp Laws, Ch. 50 §77) Missouri (Rev. Stat., 1919, 
§6149) and New York (Rev. Stat. (8th Ed.) 1889). Not to exceed $300 in 
Arkansas, (Dig. Stat. 1921, §5579 and Vermont, (Gen. Laws, 1917, §3531). 
Not to exceed $150 in Maine, (Rev. Stat., 1916, Ch. 53, §143 and Wisconsin 
(Rev. Stat., §2347). 

Limitations on amount of face of policy: Not to exceed $10,000 in 
Mississippi (Code, 1917, §1813, 1814). 

Policy taken out in name of wife belongs solely to her, but if any of the 
premiums have been paid by husband with intent to defraud creditors an 
amount equal to such premiums may be recovered with interest, subject to the 
running of the statute of limitations in Pennsylvania (Purd. Dig. 1958), 
Ohio, G. C. §9395, Illinois, (Ill. Rev. Stat., 1919, Ch. 73, §342), Kentucky 
(Carroll’s Kentucky Stats., 1922, §654), Massachusetts, (Pub. Stat., c119, 
§167) and Minnesota (.3465, G.S. 1913). In jurisdictions having no such 
statutes the weight of authority is that a policy originally taken out in 
the husband’s name while insolvent and assigned by him to wife may be set aside 
by creditors. Catchings v. Manlove, 39 Miss. 655; Appeal of Eliott’s Ex’r., 
50 Pa. 75, Stokes v. Coffey, 8 Bush, 533; Thomson v. Cundiff, 11 Bush, 567; 
Pullis v. Robinson, 73 Mo. 201; Stiglers Ex’r v. Stigler, 77 Va. 163; Aetna 
Bank v. U. S. Life Ins. Co., 24 Fed. 770. 


Joun B. MartTINEAU. 


Quasi-Contracts—RIGHT oF Recovery FOR Part PERFORMANCE AFTER 
VoLtuNTARY BREACH OF AN EMPLOYMENT CoNTRACT—UNILATERAL CONTRACTS 
—For a century the authorities have been in disagreement upon the question 
whether one who breaches his contract of employment can recover for part 
performance. The leading American case denying recovery is Stark v. Parker, 
2 Pick. (Mass.) 267, 13 Am. Dec. 425; while the leading case allowing re- 
covery, is Britton v. Turner, 6 N. H. 481, 26 Am. Dec. 713. The weight of 
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authority is that an employee who wilfully abandons his contract of em- 
ployment is without a remedy against his employer. See Woodward, Quasi- 
Contracts, secs, 166-174; Keener, Quasi-Contracts, page 215 et. seq. With 
respect to all other contracts breached, with the possible exception of build- 
ing contracts it is generally immaterial whether the breach was wilful or in- 
voluntary. 

From an early date Wisconsin has consistently denied relief to one who 
voluntarily broke his contract of employment. Lee v. Merrick, 8 Wis. 229; 
Malbon v. Birney, 11 Wis. 107; Jennings v. Lyons, 39 Wis. 553; Diefenback 
v. Stark, 56 Wis. 462, 41 N. W. 621 ;Koplitz v. Powell, 56 Wis. 671, 14N. 
W. 831; Moritz v. Larsen, 70 Wis. 569, 36 N. W. 331; McDonald v. Bryant, 
73 Wis. 20, 40 N. W. 665; Walsh v. Fisher, 102 Wis. 172, 78 N. W. 
437, 43 L.R.A. 810. Whatever doubt may have been cast upon this rule in 
recent years has been dispelled by the recent case of Schultz v. Andrus’ 
Estate, 178 Wis 358, 190 N. W. 83, where it was held that a contract whereby 
the testator agreed to pay the plaintiff five dollars per week if she remained 
with him as housekeeper as long as he lived, was an entire contract, and by 
leaving the testator prior to his death, the plaintiff breached her contract and 
therefore could not recover for part performance. 

It is to be noted that the above rule does not apply where the employee is 
discharged, whether rightfully or not. If discharged, the employee can re- 
cover for services rendered, although the employer is entitled to recoup 
damages for the breach of contract by the employee where the discharge is for 
good cause. Hildebrand v. American Fine-Art Co., 109 Wis. 171, 85 N. W. 
268, 53 L.R.A. 826. This is the general American rule. Wood, Master and 
Servant; (second ed.) sec. 129. On principle it would seem that an employee 
discharged for a good cause should be in no better position than one who wil- 
fully abandoned his contract—at least where the cause of the discharge was one 
which the employee could prevent. In England a servant discharged for 
good cause cannot recover for part performance. Spain v. Arnott, 2 Starkie 
256 (the servant was discharged for refusing to obey his master’s orders). 

The case of Schultz v. Andrus’ Estate, supra, would need no further 
discussion if the contract there set out were a bi-lateral one. The case was 
decided as if the contract were bi-lateral. The attention of the court was not 
directed to the possibility of the contract being unilateral. From the words the 
testator used was not a unilateral contract really made? And if the contract 
was unilateral, is the plaintiff entitled to recover? 

The name “unilateral contract” is somewhat unfortunate for before there 
can be a contract at all, there must be an obligation binding on both parties 
thereto. It is really an offer to be accepted by an act (not a promise). A 
unilateral contract is a promise of performance by the offeror, for the act of 
the acceptor. Williston on Contracts, sec. 11. And a “unilateral contract” 
becomes a real contract only on performance by the actor (the acceptor of 
the offer). The acceptance of the offer which results in a unilateral contract 
constitutes not only the acceptance, but the consideration and performance of 
the contract all at one and the same time. Page on Contracts, sec. 130. 
Whether the contract in Schultz v. Andrus’ Estate, was bi-lateral or uni- 
lateral, must, of course, be determined by the intention of the parties as 
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indicated by the words used in the agrement. Can it be said that the testator, 
when he said to the plaintiff, “If you will stay with me as long as I live”, 
meant not only if the plaintiff stayed with him as long as he lived, but also 
if the plaintiff promised to stay? Of course that is possible, but there is no 
evidence of any such promise by the plaintiff. The more obvious meaning of 
the offer would seem to be exactly as it was worded, “If you will stay,” not, 
“Tf you promise to stay”. It is true that “unilateral contracts” are not favored 
in construction, and wherever possible courts will construe the offer as calling 
for a promise rather than an act. Eastern Ry. Co. v. Tuteur, 127 Wis. 382, 
105 N. W. 1067; Page on Contracts, sec. 189; Williston on Contracts, sec 60. 
But this judicial tendency should not control the plain meaning of express 
language, especially where a unilateral construction would avoid a harsh result. 

A search of the authorities discloses no case which raised the question 
whether one who partly performed a “unilateral contract” and then quit could 
recover for part performance, but there would seem to be no difficulty about it 
on principle. In the principal case the plaintiff obviously cannot recover on 
express contract, for, not having fully performed, there is no contract at all. 
May the plaintiff then recover as upon a quasi-contract for unjust enrichment? 
If the theory of denying recovery for part performance to one who voluntarily 
breaks his contract is that he should be punished for the breach, it cannot 
apply here because there can be no breach on the part of the prospective ac- 
ceptor of a “unilateral contract”, since there is no obligation on the acceptor 
to keep on performing. 


In the principal case the testator received valuable services from a person 
who owed him no obligation at any time to perform them and who expected 
compensation for such services. If that is so, it would seem that the testator 
has been unjustly enriched at the expense of the plaintiff and that the plaintiff 
should recover the amount of such unjust enrichment. 


Morris Karon. 
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